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‘ CURRENT EVENTS. 








CoviricatTion.—The perennial agitation on 
the subject of codification is again rampant 
in New York, which seems to be the principal 
habitat of that controversy. Within a few 
weeks past a joint committee of both houses 
of the general assembly, twice heard argu- 
ments on both sides of the question by jurists 
of eminence. We have seen no report of the 
arguments, but have no doubt that their pe- 
rusal would be interesting and instructive. 
The advocates and opponents of the line of 
legislation proposed seem to be equally ex- 
cited. The Albany Law Journal, in its issue 
of February 25th, in particular, manifests the 
courage of its convictions by its criticisms, 
** speaking right out in meeting’’ with the 
fervor of an enthusiast and in language of 
exceeding richness and volume. The matter 
is beyond all question intensely exciting, but 
we trust that our contemporary will bear in 
mind the nursery admonition against letting 
‘angry passions rise’’ and wil! not descend, 
except by way of hypothesis, to the level ‘‘of 
an ordinary newspaper.’’ 

Seriously, the subject of codification is one 
of great interest to the profession as well as 
the public. The evils with which it is pro- 
posed to deal are inveterate, of long standing 
and rapidly increasing. And at the very out- 
set of any consideration of the subject we 
are confronted by the question whether they 
are not past all surgery, inextricably inter- 
voven with the very vital chords of our sys- 
tem of jurisprudence. On this point we en- 
tertain grave doubts, although we would be 
glad to be convinced that they are without 
foundation. The common law is neither 
more nor less than an immense mass of pre- 
cedents, each of which has the force of law, 
not because the court which decides it thinks 
that the ruling is just and right or consistent 
with the statute which it professes to ex- 
pound, but because it follows the dicta of 
antecedent courts whose decisions rests upon 
a like foundation. This is the common law 
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of England and America. There are, of 
course, many statutes, but each statute, as 
soon as it is enacted, is construed by a court, 
and usually it is that construction, and not 
the statute itself, which is followed in subse- 
quent adjudications. And the statute, thus 
modified, qualified, disguised or distorted by 
judicial interpretation, passes into the great 
body of the common law and becomes, in 
effect, a part of it. Each construction is 
itself construed, differences are found, dis- 
tinctions are taken, rulings are modified and 
each new case goes in the reports to swell the 
mass of precedents, now more numerous than 
the locusts of Egypt, and increases yearly, 
without stop or stay, let or hindrance. Over- 
ruled cases and those which lose all authority 
by lapse of time, are infinitesimal in com- 
parison with the vast array of decisions 
which, ten or twelve thousand strong, em- 
anate from the courts of last resort and pass 
into the reports. Each of these is law some- 
where, and many of them are law everywhere 
in the United States. True, many of these 
are mere trash, but, nevertheless, they in- 
cumber the books and must needs be win- 
nowed out by the profession. The fact re- 
mains that thousands are annually added to 
the already overgrown mass of adjudicated 
cases, and any one of the new cases may 
possibly very critically affect important liti- 
gation. This is somewhat appalling to a 
practitioner who wishes to keep fully up with 
the profession, and should be very seriously 
considered by statesmen who would like to 
secure a sure, swift, honest and cheap ad- 
ministration of justice. 


The existence of this great evil being 
conceded, and we believe it is so con- 
ceded on all hands, the same old prac- 
tical question recurs: ‘‘ What are we 
going to do about it?’’ And other ques- 
tions arise ‘‘ thick as leaves in Valombrosa.’’ 
Will these and other evils incident to the ad- 
ministration of the law be remedied by re- 
ducing the law of the land to the forms and 
dimensions of acode? Andif that be the 
proper remedy, is it possible, without great 
derangement of business and gross injustice, 
to bring within the compass of a series of 
statutes, so vast and so undigested a mass of 
jurisprudence as the common law of England, 
so far as it is in force in this country? And 
is it possible to put into the form of a series 
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of statutes so large a body of legal principles 
which can be found in no other form than 
precedent, adjudged cases and inferential 
dicta? We think that the system of law un- 
der which we live differs most materially 
from that system which was successfully cod- 
ified by Justinian and Napoleon, in this, that 
the civil law resis upon positive enactment 
or edict, or responsa prudentum which had 
the force of the statute law, precedent had 
far less value than in England. In France 
courts decided a case in a particular manner 
because such a decision was deemed most in 
accordance with the terms and meaning of 
the edict, and not because a like case had 
been so previously decided. In England and 
in America, as we all know, the contrary is 
the rule; a court follows Lord Campbell, who 
follows Lord Brougham, who follows Lord 
Elden, who follows Lord Thurlow, who fol- 
lows Lord Hardwick, and such a sequence is 
always deemed sufficicient to support any 
sort of proposition. Now, whether an ag- 
glomeration of principles dependent wholly 
upon authority, can be made available as 
material for a code like the Code Napoleon, 
is a question not easily answered, and equally 
uncertain would it be whether the compilers 
could satisfactorily adjust and differentiate 
the weight to be allowed to the authorities 
by which conflicting principles are supported. 
In this generation it is rash to say that any- 
thing is impossible. ‘‘ Madame,’’ once said 
a gallant gentleman to a great lady, ‘‘if the 
thing you desire be possible, it is already 
done; if it be impossible, it shall be done.’’ 
The men of to-day in science, mechanism, 
and many other things, very nearly fulfill 
this boastful speech of the complaisant court- 
ier. It remains to be seen whether the men 
of the law can keep step with their brethren 
of science; if they can achieve a code which 
will extinguish the manifold evils under which 
the profession labors and the public suffers, 
they will have performed a service gratefully 
recognized by the present, and freshly re- 
membered by all coming generations. 





NOTES OF RECENT DECISIONS. 





PARTNERSHIP — NON-TRADING Firm —Con- 
TRACT — NECESSARY SUPPLIES—STATUTE OF 





Fraups.—The Supreme Court of Alabama 
has recently decided a case! of some interest 
with reference to non-trading partnerships. 
The facts were that the defendant, Wood- 
ruff, and one Howard formed a partnership 
to run a plantation, and that Howard agreed 
with the plaintiff, a physician, that he should 
professionally attend the laborers on the 
plantation, and that the firm would pay him 
for his services out of money reserved for 
that purpose. This was not done, and the 
suit was brought in consequence. The case 
presents two questions, first, whether the 
firm was bound for the doctor’s services and 
medicines, as ‘‘ necessary supplies;’’ and, 
secondly, whether the contract was within 
the statute of frauds. In delivering the opin- 
ion of the court, Somerville, J., said: 

‘*The partnership here was not a trading 
partnership. The principles governing a 
non-trading partnership are well settled. 
There are three classes of cases where each 
partner connected with such associations may 
lawfully bind the firm; the burden, in each 
case, being on the plaintiff to prove the facts 
by which such authority is established, or 
from which it may be implied: 1, where he 
has express authority to do so; 2, where the 
contract made, or thing done, is necessary in 
order to carry on the business of the partner- 
ship; 3, and where it is usually or custom- 
arily incident to other partnerships of like 
nature.” In the present case, no express au- 
thority was shown for Howard to make the 
contract in question by which he was alleged 
to have employed the services of the plaintiff 
as a physician to attend upon the farm la- 
borers, or to furnish them medicines. It 
does not appear, as matter of law, nor was it 
shown as matter of fact, that this was neces- 
sary to carry on the farming business, and 
the court, therefore, erred in so declaring. 
Nor was any attempt made to prove that such 
contracts were customary or usual in carry- 
ing on farming operations in this State, or 
even in the particular locality. Under this 
view of the law the court erred in giving the 
second instruction to the jury. 

‘*If the promise made by Howard was to 


1 Woodruff v. Scaife, 25 Reporter, 163, Dec. 8, 1887. 

2 McCrary v. Slaughter, 58 Ala. 230; Smith v. Sloan, 
37 Wis. 285; Cocke v. Bank, 3 Ala. 175; Lea v. Guice , 
13 Smedes & M. 656; Dickinson v. Valpy, 10 Barn. & 
C. 128. 
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pay the plaintiff for his services out of any 
fund due him by the firm to the farm laborers 
for wages, it would not be an agreement ob- 
noxious to the statute of frauds, as a prom- 


ise to pay the debt of another, although the 


partnership of Woodruff & Howard be not 
regarded as the original debtors. Such prom- 
ise to pay a certain sum, due by another, out 
of a trust fund in the hands of the promisor, 
is, in substance, a promise to pay his own 
debt in a particular way ; the debt of another 
coming in, as has been said, only ‘ incident- 
ally as a measure of damages.’ ’’ ® 


3 Wolff v. Koppell, 5 Hill, 458; Westmoreland v. 
Porter, 75 Ala. 452, 458; Blount v. Hawkins, 19 Jb. 
100; Brown on Statute of Frauds, §§ 212, 214a. 








ISSUANCE OF SUMMONS AS COM- 
MENCEMENT OF ACTIONS. 





Several of the States have by legislation 
definitely fixed when an action is to be deemed 
commenced.! But in the majority this ques- 
tion is left open for judicial determination. 
In the absence of a legislative standard, the 
issuing of the summons is the commencement 
of the suit.? This principle has been some- 
times crystalized into statutory enactment.’ 


On filing complaint: Cal. Code Civ. Proc., § 350; 
Fla. Dig. Laws, ch. 144, § 13; Idaho Gen. Laws, § 168; 
Miss. Code, § 1522; New Mex. Com. Laws, § 1867; 
Utah Com. Laws, § 1116. Making of writ with inten- 
tion of service: Maine Rev. Stat., tit. 9, ch. 81, § 91. 
On service of summons: Dakota Code, pt. 2, ch. 6, § 
62; Kansas Com. Laws, § 3541; Minn. Gen. Stat., ch. 
66, tit. 2, § 18; Neb. Com. Stat., pt. 2, tit. 2, § 19; New 
York Code Civ. Proc., § 398; Ohio Rev. Stat., § 4987; 
Oregon Gen. Laws, ch. 1, tit. 2, § 14; S Car. Rev. Stat., 
pt. 2, § 122; Wis. Rev. Stat., § 4239: Wyoming Com. 
Laws, tit. 2,3 17. On delivery of summons to sheriff: 
Fla. Dig. Laws, ch. 144, § 13; Iowa Code, § 2532. 

2 Morris v. Pugh, 3 Burrows, 5; Ross vy. Luther, 4 
Cowen, 158; Cheetham v. Lewis, 3 Johns. 42; Bird v. 
Caricat, 2 Johns. 342; Carpenter v. Butterfield, 3 
Johns. Cas. 145; Fowler v. Sharp, 15 Johns. 323; Gard- 
ner v. Webber, 17 Pick. 407; Lowry v. Lawrence, 1 
Caines, 69; Snyder v. Ives, 42 Iowa, 157; Society v. 
Whitcomb, 2 N. H. 227; Allen v. Mandeville, 26 Miss. 
—; Lamkin v. Nye, 43 Miss. 241; People v. Clark, 33 
Mich. 112; Blain v. Blain, 45 Vt. 538; Flandreau v. 
White, 18 Cal. 640; Sharp v. Maguire, 19 Cal. 577 (now 
changed by statute); Feazle v. Simpson, 1 Scom. 30; 
Nesbitt v. Logan, 39 Md. 190. 

8 Ala. Code, § 3243; Ark. Code, § 4967; Ga. Code, § 
3333; Ind. Rey. Stat., § 314; Ky. Gen. Stat., ch. 71, art. 
4,$ 1; N. Car. Code, § 161; Pa. Dig. Stat., § 7291; Mich. 
Stat., § 7291; Nev. Com. Laws, § 1035; Tennessee, § 
3448. 





Trouble arises from the doubt as to when a 
writ is to be considered as ‘‘issued.’’ ‘‘A 
writ is said to be issued when it is delivered 
by the proper officer of the court to the party 
at whose instance it is sued out, after having 
been sealed or otherwise marked to denote its 
official character.’’* But this definition is 
most incomplete and should be modified in 
important particulars, as will presently be 
demonstrated from the authorities. 

The leading English case concerning the 
issuance of process, upon which all subse- 
quent cases are founded in a measure, is that 
of Johnson v. Smith.’ The question under 
discussion was not directly invoived in that 
case but from the germ furnished by it have 
developed all the principles that govern this 
branch of the law. Lord Mansfield there set- 
tled that the date of a writ, which bore teste 
of the preceding term, might be contradicted 
and proof admitted to show the actual time 
of its issuance to have been after the time 
limited by the statute of limitations. 

The American case that has most influ- 
enced the current of decisions is that of Bur- 
dick v. Green.® The plaintiff’s attorney had 
taken out the summons in ample time and had 
delivered it to his client with instructions not 
to hand it to an officer, awaiting the termina- 
tion of negotiations as to the transfer of the 
note in suit. These negotiations were not 
concluded until after the time limited had ex- 
pired and the writ was not delivered to the 
officer till then. The court said: ‘‘We de 
not think it indispensably necessary in such 
cases to prove an actual delivery of the writ 
to the sheriff, provided it be shown it was 
actually made out and sent to the sheriff or 
his deputy by mail or otherwise with a bona 
fide and absolute intention of having it served. 
But such intention must be positive and un- 
equivocal.’’ These words furnish the prin- 
ciples that underlie all the later cases and on 
which they hinge. The absolute and unqual- 
ified intention of service was there declared 
among other things to be an essential before 
the writ could be considered as issued. 

The Supreme Court of New Hampshire 
soon followed and held that it is the intention 
and act combined that constitute the institu- 
tion of the suit; that it is not sufficient te 


4 Rapalje & Lawrence Law Dict., title, “Issue.” 
52 Burrow, 950. 
618 Johns. 12. 
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merely fill out the writ, have the clerk sign 
and seal it and deliver it ‘‘to the party at 
whose instance it is sued out;’’ for a writ 
filled out with no intention of service is in- 
operative.’ 

Since then the decisions have been almost 
uniform. In Ross vy. Luther,® the plaintiff 
had reason to suspect a prisoner to be off jail 
limits. Thereupon he filled out a writ and 
delivered it to a messenger with instructions 
to make inquiry, andif he found the prisoner 
to be off the limits, to deliver it to an officer ; 
it was held that the suit was commenced only 
on the actual delivery of the writ to the of- 
ficer. 

The case of Van Hoeson v. Halley” is very 
similar though even more extreme. In that 
case the plaintiff suspected the prisoner to be 
off the limit. His attorney filled out a writ 
and started out to learn the fact, determined 
to sue if he found it to be so. Ascertaining 
the prisoner to be really off the limit, he de- 
livered the writ to a cartman with instruc- 
tions to deliver to the coroner for service. 
The court said: ‘*The suit was not com- 
menced, the writ was not in judgment of law 
issued until it was delivered by the attorney 
to the cartman. * * When the writ was put 
into the cartman’s hands with such instruc- 
tions, the suit was commenced and not be- 
fore. As long as the writ remained in the 
hands of the attorney without any absolute 
and unqualified intention of delivering it to 
the coroner, it had no more efficacy than if it 
had never been filled up.’’ 

In Badger v. Phinney ,!° the defendant was 
in possession of certain goods, and in order 
to make it unlawful, demand and refusal to 
deliver were necessary. The writ of replevin 
was made and given to an officer with in- 
structions to make the demand, and, in case 
of refusal, to serve the writ. The question 
was raised that the suit had been prematurely 
brought. The writ and service were held 
good on the ground that the writ was not to 
be considered as issued until after the de- 
mand and refusal to deliver the goods was 
had. 

In Robinson v. Burleigh," there was a state 


7 Society v. Whitcomb, 2 N. H. 227. 

8 4 Cowen, 158. 

99 Wendell, 209. 

0 15 Mass. 359. See, also, Graves v. Ticknor, 6 N. 
H. 34. 

5 N. H. 235. See, also, Leach v. Noyes, 45 Ib. 364. 





of facts very like that in the case of Badger 
v. Phinney. The action was in trover and 
the plaintiff carried the writ with him when 
he went to make the necessary demand. The 
court decided that the action was to be con- 
sidered as commenced when the plaintiff 
elected to use the writ. 

Though the writ be completed and put into 
the hands of an officer, yet if he be directed 
not to serve it until a certain act is done, as 
for instance, the affixing of a revenue stamp, 
the suit will not be regarded as commenced 
until such act is done.” 

From these cases coming from the courts 
of the very highest authority, the rule may 
be laid down that a writ is to be considered 
as issued when it is filled up, and delivered 
or sent to an officer with the absolute and un- 
qualified intention of service. If it is pre- 
pared without such intention, it is to be con- 
sidered as held in abeyance until the intention 
becomes fixed, and the instant that the inten- 
tion does become fixed, it is to be regarded 
as efficacious. This intention must not be 
afterwards abandoned.” If it be delivered 
to an officer with instructions not to serve it 
or to withhold service, it is inoperative until 
the restriction is withdrawn and he has full 
power to execute it.“ In short the plaintiff 
must have in every way parted with his 
dominion over the writ. 

There are two cases conflicting with these 
views. The case of Beekman v. Satterlee,® 
held that the delivery of the writ to the officer 
with the intention that it shonld be returned 
‘‘non est inventus’’ to save the bar of the stat- 
ute, was sufficient to commence the action. 
But this case is discredited and its authority 
questioned by the later case of Jackson v. 
Brooks." 

In Updike v. Ten Broeck,” the summons 
was prepared and suffered to remain on the 
attorney’s desk until after the time limited 
for the bringing of the suit, awaiting an 
answer to a proposal for arbitration; the 
making of the writ was held the commence- 
ment of the action. The majority opinion in 
this case, however, was put on the theory 


12 Mason vy. Cheney, 47 N. H. 24. 

138 Whitaker v. Turnbull, 3 Harr. 172; Hart v. Spen- 
cer, 1 R. I. 17. 

14 Jackson vy. Brooks, 14 Wendell, 649. 

15 § Cowen, 519. 

1614 Wendell, 649. 

173 Vroom, 105. 
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that the intention of service was absolute, and 
hence it does not conflict directly with the 
other decisions. The dissenting opinion of 
Elmer, J., very ably combatted the views of 
the majority, maintaining that the facts did 
not justify declaring the intention of service 
unqualified. This case was probably decided 
right, though put upon the wrong ground. 
The long delay of the defendant in answering 
the proposal for arbitration alone prevented 
the service of the writ, and his wrong ought 
not to have defeated plaintiff's right. 

The date of the writ is prima facie evidence 
of the day of its issuance,'* and the presump- 
tion is, that itis the true time of the com- 
mencement of the action.'? But this pre- 
sumption may be rebutted, and either party 
may show by evidence the actual time of the 
commencement of the suit to be different 
from the date of the summons.”? 

ALBERT D. Marks. 


18 Gardner v. Webber, 17 Pick. 407. 

19 Society v. Whitcomb, supra. 

2 Johnson v. Smith, supra; Lester vy. Jenkins, 8 
Barn. & Cress. 338; Bunker v. Shed, 8 Mete. 150; Bay- 
den v. Odeneal, 1 Dev. 171. 
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CONTRACTS—IMPAIRING OBLIGATION — MU- 


NICIPAL CORPORATIONS. 





CITY OF NEW ORLEANS V. THE GREAT SOUTH- 
ERN TELEPHONE AND TELEGRAPH CO. 





Supreme Court of Leuisiana, February 23, 1888. 


When, by ordinance, a municipal corporation has 
authorized a telephone company to erect poles and 
string its wires, upon certain conditions, which are 
complied with, the mnnicipality cannot, by a subse- 
quent ordinance, require the company to pay so much 
for each pole erected by it within a certain district in 
returu for being aliowed to keep and use such poles. 


Bayne, Dinegre & Bayne, for Telephone Com- 
pany; Branch K. Miller, for City. 

FENNER, J., delivered the opinion of the court: 

The defendant is the assignee and successor of 
the New Orleaus Telephonic Exchange, referred 
to in the following ordinance of the city of New 
Orleans, adopted February 18, 1879. 

An ordinance authorizing the construction and 
maintenance of a telephonic telegraph line through 
the streets of the city of New Orleans. 

Section 1. Be il ordained by the city council of 
‘tthe city of New Orleans, that the New Orleans 
Telephonic Exchange is hereby authorized to con- 
struct and maintain a line or lines of telegraphs 
through the streets of this city, the lines or line 
to be constructed along such streets, at such 





points, and in such manner as to the kind and 
position of telegraph poles, the height of the wires 
above the streets, and in all other particulars, as 
the administrator of the department of improve- 
ments may direct. 

Provided, however, that the said company shall 
connect their wires with the mayor's office, chief 
of police’s office, fire alarm telegraph office, and 
place and keep telephones therein free of charge 
to the city, so that said telephones may be used in 
connection with all wires under the control of 
said company. 

Sec. 2. And be it further ordained, ete., that all 
the acts and doings of said company under this 
ordinance shall be subject to any ordinance or 
ordinances that may hereafter be passed by the 
city council concerning same. 

Under this ordinance defendant constructed 
and has since maintained telephonie lines through 
the streets, built according to the direction of the 
administrator of improvements, and with his 
approval, and has furnished the city with the free 
telephonic service stipulated, and has complied in 
all respects with the terms of the ordinance. 

The plant established by defendant is expensive 
and valuable. The defendant pay a tax upon this 
plant as property, and also pays a license-tax 
levied on its business. 

In April, 1880, the general assembly of the State 
passed Act No. 124, authorizing corporations 
formed for the purpose of transmitting intelligence 
by magnetic, telegraph or telephone. to ‘con- 
struct and maintain telegraph and telephone and 
other lines along ail State, parish or publie roads 
or public works, and along and over the wharves 
of the State, provided that the ordinary use of 
such roads, works, railroads and waters, be not 
thereby obstructed, and algng the streets of any 
city with the consent of the council or trustees 
thereof”’ 

The defendant having the prior consent of the 
city certainly came under the protection of this 
act as to the maintenance of its lines from the date 
of its passage. 

In December, 1883, the city council passed ‘‘an 
ordinance to regulate and control the erection and 
maintenance of poles for supporting wires of the 
telephones within and on the streets, ways and 
public places, of the city of New Orleans,’’ con- 
taining various provisions on the general subject, 
with none of which we have any present concern, 
except the following: That “no poles shall be 
allowed to be erected, or any existent poles be 
allowed to remain-in that portion of the city em- 
braced by Jackson street, Elysian Fields, Rom-un 
street and the Mississippi river, except on the 
payment of $5 per annum per pole for every such 
pole erected, or at present in use within that sec- 
tion of the city, * * * said payments to be in 
consideration of the privilege and adv ntage of 
entering upon, using and permanently occupying 
the streets, ways and places of the city for private 
property, and to be paid arnually, in advance, 
commencing January 1, 1884.” 
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Defendant had 600 poles within the section 
designated, on which the sum of $3,000 is claimed 
' to be due, and the object of the present action is 
to enjoin the defendant from issuing or maintain- 
ing said poles for telephonic purposes, until pay- 
ment thereof be made. 

It is not pretended that the exaction claimed is 
a tax, either on property or as a license, or that it 
is an exercise of the taxing powers in any respect. 

The ordinance qualifies it as a price or con- 
sideration for the privilege enjoyed. It is not 
even alleged that defendant has ever consented or 
contracted to pay such consideration, and the 
attempt made to prove such consent was not only 
ultra petitionem, but the evidence offered for the 
purpose was manifestly insufficient and illegal, 
and was properly rejected. 

There is, therefore, an entire absence of any 
legal tie binding the defendant as a debtor for the 
amount claimed, aud, if the city were suing simply 
for a money judgment, the petition would set 
forth no cause of action. The rcal relief claimed 
by the city, however, is found in the injunction 
prayed for, based on the theory that the provision 
of the ordinance referred to is a regulation or con- 
dition imposed upon the maintenance of the poles 
and exercise of the privileges which the city had 
the right to impose, and without compliance with 
which the defendant could not lawfully continue 
to maintain and exercise them. 

The question for our determination is whether 
the city had the right to make such a regulation 
or impose such condition. 

It is not seriously contended that the provision 
is a police regulation, and, indeed, such conten- 
tion is silenced not only by the nature, but by the 
express terms of the provision itself, which qualify 
the exaction as a ‘‘consideration for the privilege.” 
No consideration whatever of public morals, 
health or convenience is involved. It is not pro- 
posed to abolish the use of poles or to alter their 
location, construction or manner of use, in any 
way to subserve the public comfcrt. The simple 
requirement is the payment of a price, on pay- 
ment of which the status quo continues, while, 
without such payment, it must cease. The case 
presents no feature of an exercise of the police 
power. 

The only remaining question is, whether, after 
granting the defendant authority to construct and 
to maintain its lines without limitation as to time 
and with no other consideration than the furnish- 
ing of certain free telephonic facilities to the city 
after the defendant has, at great expense, estab- 
lished its plans and constructed its lines, and when 
it has fully complied with all tke conditions im- 
posed, the city can now exact this large additional 
consideration for the continued enjoyment of 
privileges already granted. If the city can do 
this now, she could have done it the very day af- 
ter the defendant had completed its lines, when it 
had incurred all the expenses and before it had 
reaped a particle of return. If she can impose a 


eharge of $5 per pole, she can, with equal power. - 





impose one of $1,000, and, for that matter, she 
could arbitrarily revoke the grant at her pleasure. 
Either she is bound, according to the terms of her 
proposition accepted and acted on by the defend- 
ant or she is not bound at all. 

Obviously, upon the clearest considerations of 
law and justice the grant of authority to defendant, 
when accepted and acted upon, became an irre- 
vocable contract, and the city is powerless to set 
it aside or to interpolate new or more onerous 
considerations therein. Such has been the well 
recognized doctrines of authorities since the Dart- 
mouth College Case, 4 Wheat. 518. 

The main contention of the city, however, is 
that the second section of the ordinance robs it of 
the feature of a contract and converts the author- 
ity granted into a mere revocable permit. The 
section is as follows: **That all the acts and 
doings of said company under this ordinance shall 
be subject to any ordinace or ordinances that may 
hereafter be passed by the city council concerning 
the same.” 

The city’s construction of this section is strained 
and unreasonable and conforms neither to its 
spirit or letter. 

It is not conceivable, that the grantee would 
have invested its name in such an enterprise, had 
it imagined that the terms and conditions of its 
enjoyment of the privilege lay at the entire mercy 
of the city. If any such unreasonable intention 
lurked in the minds of the council which passed 
the ordinance, the, grantor, under familiar rules 
of construction, came under the obligation of ex- 
pressing it clearly and unambiguously. 

But what is it that is subject to regulation and 
control by future ordinance? | Is it ‘‘the acts and 
doings of said company under this ordinance?” 
This assumes that the ordinance itself is to con- 
tinue in full force and effect, and certainly re- 
serves no power to repeal, destroy or alter it in 
any of its essential features and considerations. 
It recognizes the right of the company to set and 
to do under and according to the ordinanve, only 
subjecting such ‘‘acts and doing’ to municipal 
regulations not confiicting with the ordinance it- 
self. 

We consider that the imposition of the addi- 
tional and burdensome consideration here in- 
volved is not within the scope of the right reserved. 

Judgment affirmed. Rehearing refused. 


Nore.—This case is based upon a very celebrated 
decision,! which constituted an epoch in the legal his- 
tory of this country. The constitution of the United 
States forbids the States to pass laws impairing the 
obligation of contracts,? and, as a result, this question 
bas been presented to the Supreme Court of the 
United States in various shapes. The prohibition is 
confined to laws passed after the contract was made,* 
but it is immaterial whether they originate from a- 


1 Dartmouth College v. Woodward, 4 Wheat. 518. 

2U. 8. Const., art. 1, § 10. 

3 Lehigh Water Co. v. Easton, 121 U. 8. 388; Ogden v 
Saunders, 12 Wheat. 213. 
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legislature, a State convention, a State constitution, or 
from any other source.4 

Charters or Laws as Contracts.—In the pioneer 
case,5 the charter was considered to be a contract, be- 
eause, on the faith of it, real and personal property 
had been conveyed to the corporation. It was a con- 
tract for the security and disposition of property. 
Where a price was paid for the charter of a bank and 
accepted by the legislature (in that case a certain per- 
centage of the profits as a tax), the charter was held 
to be acontract.6 But the doctrine is now unquali- 
fiedly accepted, that in granting a charter to a private 
corporation the State makes a contract, but the con- 
stitution extends its protection, not to the charter 
itself, but to the contract contained in it.? It is not 
necessary that there bea special act, but a contract 
will arise as well when the corporation is organized 
under a general act. So alaw may make a direct 
contract when accepted by the other parties,9 or may 
provide for the execution of a contract.!° But in or- 
der to make a contract there must be some considera- 
tion, which may even be the fact of the acceptance of 
the grant and action under it,! or the duties and dis- 
abilities, which the corporators assume by accepting 
the charter.2 A law, reciting that lands to be pur- 
chased thereafter for certain Indians should not be 
taxed, became a contract when acted on,!3 but an ex- 
emption of the property, then owned by a corporation, 
from taxation, with no remuneration and without the 
imposition of any duty or service, may be revoked. 

Reservation of Power to Alter.—Often the power to 
amend, alter, or revoke the law is reserved. This 
provision need not be inserted in the charter or special 
act, but may be contained in a prior general act.) Un- 
der such a reservation it is difficult to define the 
power of the State in the premises. It cannot take 
away or destroy rights acquired by the charter and 
which have become vested in the corporation Dy a 
legitimate use of its powers. It cannot transfer 
an institution from one religious sect to another, di- 


* vert the fund to a use inconsistent with the charter; or 


compel subscribers to the stock, whose subscriptions 
were conditional, to waive any of the conditions of 
their contract. But it may exercise its power to al- 
most any extent to carry into effect the original pur- 
poses of the grant and to secure the due administra- 


' tion of its affairs, to protect the rights of stockholders 


and creditors, and to secure the proper distribution of 
its assets;16 or which will not defeat nor substantially 
impair the object of the grant or any rights vested 
under it, as the legislature may deem expedient tu 
secure that object or other public or private rights.” 

Obligations of Contracts.—The obligation of a con- 
tract, in the constitutional sense, is the means pro- 
vided by law by which it can be enforced—by which 
the parties can be obliged to perform it.’ The ideas 


4 Williams v. Bruffy, 96 U. 8. 176. 

5 Dartmouth College v. Woodward, supra. 

6 Gordon v. Appeal Tax Court, 3 How. 133. 

7 Stone v. Mississippi, 101 U.S. 814; Tomlinson v. Jes- 
sup, 15 Wall. 454; Miller v. State, 15 Wall. 478. 

8 Miller v. State, supra. 

9 New Jersey v. Wilson, 7 Cranch, 164. 

10 Hall v. Wisconsin, 103 U. 8. 5. 

ll Richmond R. Co. v. Louisa R. Co., 13 How. 71. 

12 Tomlinson v. Jessup, supra. 

13 New Jersey v. Wilson, supra. 

14 Christ Church v. Philadelphia, 24 How. 300. 

15 Miller v. State, supra; Tomlinson v. Jessup, supra. 

16 Miller v. State, supra. 

7 Holyoke Company v. Lyman, 15 Wall. 500. 

3% Louisiana v. New Orleans, 102 U. S. 203. 





of the validity of a contract and of the remedy to en- 
force it are inseparable.!9 The remedies may be modi- 
fied, provided that no substantial right be thereby im- 
paired,™ or the value of the contract be not substan- 
tially impaired or lessened.2!_ Though the statute may 
retroact on contracts previously made and enhance the 
cost and difficulty of performance, or diminish the 
value of performance to the other party, yet it is 
valid, so long as the ‘obligation remains in full force.2 
If the law tend to postpone or retard the enforcement 
of the contract it is invalid, but it may impose other 
requirements.*3 The inhibition applies to implied as 
well as to express contracts.%4 

Cases Decided.—A State bankrupt law cannot re- 
lease the bankrupt from liability for his debts, but he 
may be released from imprisonment. A law au- 
thorizing the redemption of property sold undera 
mortgage is void as to the mortgagee; % soa statute 
increasing the exemption of realty after a judgment 
had become alien on the land;” or forbidding the 
sale of property under execution, unless it brings a 
certain proportion of its appraised value.® A iaw 
reducing the limitation of time for bringing suit is 
not invalid, if sufficient time be left after the enact- 
ment of the law.2? When bondholders are entitled to 
have a special tax levied to pay the bonds, or their 
interest, they cannot be deprived of that right. No 
general rule can be established, but each case must be 
decided by itself.*! 

Police Power.—No legislation can barter away the 
police power or governmental rights. The contracts 
protected are those that relate to property rights not 
governmental.2 If public safety or morals require 
the discontinuance of any manufacture or traffic, the 
legislature may discontinue it regardless of any inci- 
dental inconvenience which individuals or corpora- 
tions may suffer. All rights are held subject to the 
police power of the State. Police power extends te 
the protection of the lives, health and property of the 
citizens, and to the preservation of good order and 
public morals. This power cannot be bargained 
away.3 It extends to selling liquor,# to unwhole- 
some trades, to slaughter-houses,® to factories for 
reducing the bodies of animals intg agricultural 
manure,* to lotteries,” and to all regulations concern- 
ing the buildings, poles and wires of telegraph com- 
panies, to insure the comfort and convenience of the 
community. 

Enforcement of Constitution.—Owing to the duplex 


19 White v. Hart, 13 Wall. 646. 

20 White v. Hart, supra; Von Hoffman v. City of 
Quincy, 4 Wall. 535. 

21 Seibert v. Lewis, 122 U. 8S. 284. 

2 Curtis v. Whitney, 13 Wall. 68. 

23 Louisiana v. New Orleans, supra. 

24 Fisk v. Jefferson Police Jury, 116 U. 8. 1381. 

2% Sturges v. Crowninshield, 4 Wheat. 122; Penniman’s 
Case, 103 U. 8. 714. 

2% Howard v. Bugbee, 24 How. 461. 

27 Gunn Vv. Barry, 15 Wall. 610. 

2% McCracken v. Hayward, 2 How. 608. 

29 Terry v. Anderson, 95 U. S. 628. 

9% Seibert v. Lewis, 122 U.S. 284. 

31 Seibert v. Lewis, supra. 

82 Stone v. Mississippi, 101 U. 8. 814. 

33 Beer Co. v. Massachusetts, 97 U. 8. 25. 

3% Beer Co. v. Massachusetts, supra; Metrop. B. of E. v. 
Baine, 34 N. Y. 657. 

85 Butchers’, etc. Co. v. Crescent City Co., 111 U. 8. 746. 

%6 Fertilizing Co. v. Hyde Park, 97 U. 8S. 659. 

37 Moore v. State, 48 Miss. 147; Stone v. Mississippi, su- 
pra; New Orleans v. Houston, 119 U. 8. 265. 

38 Western, etc. Co. v. Pendleton, 122 U. 8. 347. 
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nature of our government, there are cases where this 
provision of the constitution cannot be enforced. A 
contract with a State is without sanction, and the 
State cannot be compelled to obey it, nor will its offi- 
cers, when acting underalaw of the State, be com- 
pelled to do acts completing a contract, nor enjoined 
rom breaches thereof. 


39 Ex parte Ayers, Dec. 5, 1887; 8 S. C. Rep, 182; Lou- 
isiana v. Jumel, 107 U. 8S. 711. 


PRINCIPAL AND AGENT—AGENCY—EVIDENCE 
OF AGENCY — EXTRINSIC EVIDENCE — IM- 
PLIED POWERS — POWER TO BORROW 
MONEY. 


BICKFORD V. MENIER. 





New York Court of Appeals, December 13, 1887. 


1. A principal is bound only by the authorized acts 
of his agent. 


2. The agent’s authority may be proved by the in- 
strument or verbal commission creating, it; and, in 
addition thereto, it may be shown that the principal 
has held the agent out to the world in other instances 
than the one under inquiry, as having an authority 
which will embrace the particular act in question, but 
no act can be resorted to for the purpose of establishing 
a@ power not included within the terms of such instru- 
ment or commission, except those which are brought 
to the knowledge of his principal, and which are 
approved or acquiesced in by him. 


3. Only a person who has dealt with an agent, and 
who believed, and had a right to believe that such 
agent was acting within, and not exceeding, the scope 
of his authority, and who would sustain a loss if the 
act was not considered that of the principal, can hold 
the latter. 


4. The principal is bound by the acts of his agent 
which are necessary for the exercise of all powers ex- 
pressly authorized; or which are esseatial and neces- 
sary to the execution and performance of the express 
purposes described in his commission. 


5. A naked power to receive property from abroad, 
sell it, and remit the proceeds to the principal sending 
the property, does not authorize an agect to borrow 
money to carry on his principal’s business with, even 
though the agent be at the head of a regularly estab- 
lished store or place of business. . 


6. If the transaction of the business absolutely re- 
quired the exercise of the power to borrow money in 
order to carry it on, then that power is impliedly con- 
ferred on an incident to the employment, but the fact 
that the act proposed is convenient or advantageous, 
or more effectual in the transaction of the business 
provided for, is not sufficient, it must be practically 
indispensable to the execution of the duties really 
delegated. 


RvuGeEr, C.J., delivered the opinion of the court : 
This action was brought by the plaintiff to re- 
cover of the defendants the sum of £1,200, alleged 
to have bevn loaned to them by her in the follow- 





ing suis, at the times mentioned, viz.: £200 in 


November, 1878; £200 in March, 1879; and £800 
in May, 1879. Previous to these loans, the plaint- 
iff does not appear to have had any personal or 
written communication with the defendants in 
respect thereto, but alleges that she loaned the 
mouey to one Edward Bickford, an alleged agent 
of the defendants. The loans were made at the 
city of New York, of which place the plaintiff and 
Edward Bickford, who were brother and sister, 
were both residents, and the defendants resided 
at Paris, in France. Itis not claimed that Edward 
Bickford had any written power or attorney to 
borrow money for the defendants, or any positive 
unwritten or verbal authority to do so; but it is 
argued that the plaintiff had the right to imply 
such anthority from the power which Edward 
Bickford appeared to exercise as the agent of the 
defendants. The power which such agent really 
possessed, and the scope of his agency, is left by 
the case altogether to be inferred from the course 
of business pursued by the agent, and the verbal 
agreement between the parties under which he 
entered into the employment of the defendants. 
That he was an agent for certain purposes is not 
disputed; but it is strenuously contended by the 
defendants that he had no power to borrow 
money. 


The evidence as to the terms of the contract of 
employment, and as to the methods of transacting 
the business carried on under it, is quite vague 
and inconclusive, and we have been unable to dis- 
cover therefrom any facts from which an intention, 
on the part of the defendants, to vest the agent 
with authority to borrow money in their names 
for the purposes of the business in which he was 
employed, can reasonably be derived. It wassaid 
by Judge Comstock, in Bank v. Railroad Co., 13 
N. Y. 632, that, ‘“‘underlying the whole subject, 
there is this fundamental proposition: that a 
principal is bound only by the authorized acts of 
his agent. This authority may be proved by the 
instrument which creates it; and beyond the 
terms of the instrument, or of the verbal commis- 
sion, it may be shown that the principal bas held 
the agent out to the world in other instances as 
having an authority which will embrace the 
particular act in question. I know of no other 
mode in which a controverted power may be 
established.” This doctrine was somewhat ex- 
tended in the case of Railroad Co. v. Schuyler, 34 
N. Y. 30, where it was held ‘that when the au- 
thority of an agent depends upon some fact out- 
side the terms of his power, and which, from its 
nature, rests particularly within his knowledge, 
the principal is bound by the representations of 
the agent, although false, as to the existence of 
such fact.’’ Such extension of the rule, howeyer, 
has no application to this case, as the facts proved 
do not bring it within the principle stated. It 
would seein to be the general rule that no acts of 
an agent can be resorted to to establish a power 
not included within the terms of his commission, 
except those which are brought to the knowledge 
of his principals, and are approved or acquiesced 
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in by them. It was said by Judge Andrews, in 
Walsh v. Insurance Co.,73 N. Y. 10, that “the 
authority of an agent is not only that conferred 
upon him by his commission, but also, as to third 
persons, that which he is held out as possessing. 
The principal is often bound by the act of his 
agent in excess or abuse of his actual authority; 
but this is only true between the principal and 
third persons who, believing, and having a right 
to believe, that the agent was acting within, and 
not exceeding, his authority, would sustain loss if 
the act was not considered that of the principal.”’ 

A reference to the undisputed evidence in the 
case will show the nature of the agency intended 
to be created by the defendants, and the extent of 
the power which may fairly be implied therefrom. 
The rule that a principal is bound, not only by 
the acts of the agent which are expressly 
authorized by his commission, but also for the 
exercise of all powers which are necessary and 
essential to the execution and performance of the 
express purposes described in his commission, is 
assented to by the court below, and by both par- 
ties to the action. In view of this rule, let us 
look at the case for the purpose of discovering the 
rea] authority conferred. 

The defendants were chocolate manufacturers, 
carrying on their business and residing in the city 
of Paris, France. They also bad a branch factory 
and agency in the city of London, under the charge 
and management of one Emile Guenin. In and 
subsequent to 1868, Edward Bickford was a clerk 
in their employ in London; and in 1872, for cer- 
tain reasons, deeming it desirable to establish an 
agency for the sale of their goods in New York, 
they made overtures to him to proceed there, and 
receive consignments and make sales of their 
manufactures, upon asalary. In relation to the 
original employment, Mr. Bickford testified as 
follows: ‘Il came from Lundon to New York to 
establish the house of Chocolat-Menier for these 
defendants. At first, I opened an office at 45 
Beaver street, cleared the goods from the ship, 
and commeuced selling their goods; and from 
that time forward up to 1882 I continued in busi- 
ness in New York city for them. During that 
time I made my returns and received goods from 
the London house. * * * WhenlI came from 
London to New York to open this chocolate estab- 
lishment, I brought no power of attorney with 
me. I had several cases of -goods—chocolate— 
and I opened in the name of Edward Bickford, 
and the business was carried on in that name. I 
sold chocolate and other manufactured goods on 
asalary. * * * Topened books of account, and 
made returns from time to time; rendered ac- 
counts to Mr. Guenin, of London. * * * From 
that time down to 1879 I kept regular books of 
account, and a bank account in James G. King’s 
Sons, also in the Bank of the Metropolis, in the 
Merchants’ and Manufacturers’, the Irving, and 
the New York National Exchange Bank. Those 
accounts were all kept in the name of Edward 
Bickford.” 








These extracts from Bickford’s evidence embrace 
all of the facts proved by the plaintiff relating to 
the character of the original employment, and the 
nature of the agency intended to be conferred 
upon Bickford. It will be seen therefrom that the 
sole authority actually conferred was the right to 
receive the property of the defendants; to sore 
and sell it. An implied power may be derived 
from the express powers mentioned to apply such 
part of the proceeds of sale as was necessary to 
pay his salary and legitimate expenses required 
in carrying on the business. It fullows, as a 
necessary consequence, that it was his duty to re- 
mit the balance to his principals. ‘There is cer- 
tainly nothing in the performance of these duties 
which rendered it necessary that Bickford should 
borrow money on the credit of his principals. It 
is idle to argue that an authority to borrow money 
may be implied from a naked power to receive 
and sell property, and remit proceeds. The duties 
of an agent, in such a case, are analogous to those 
of a factor; and it is well settled that such an 
agent has no authority to borrow money in the 
name of his principal. 1 Pars. Cont. 42, notee; 1 
Chit. Cont. (llth Am. ed.), 293; Rossiter v. 
Rossiter, 8 Wend. 494; Hawtayne v. Bourne, 7 
Mees. & W. 595. If we examine the evidence 
relating to the course of business actually carried 
on under this employment, we shall fail to find 
any exercise of a power to bind his principals for 
borrowed money, or any similar power which 
would authorize the implication that he possessed 
such a power. No evidence appears authorizing 
the inference that the defendants held Bickford 
out to the American public as an agent of theirs 
for any purpose. The business was all carried on 
in the individual name of Edward Bickford, and 
it does not appear that the names of the defend- 
ants were in any way used in the business. There 
was evidence that Bickford was in some way 
introduced by the defendants to the banking firm 
of John G. King & Sons; but nothing was shown 
authorizing the inference that he was thereby 
empowered to borrow money generally of them 
in the name of his principals. It is quite significant 
that in a course of correspondence, extending 
over a period of 10 years, between the agent and 
his principals, no allusion is made to the existence 
of any such power, and neither is there any 
apparent ratification by the principals of the 
exercise of such power on the part of the agent. 

From a settlement of the accounts of the parties, 
made as of the date of May 1, 1879, it appeared 
that the New York agency had run behind, and 
become indebted to the defendants, over and above 
the property remaining on hand at the agency, in 
the sum of £1,613 18s. This sum represented the 
accumulated deficieucies of Bickford for a long 
period of time, and was chargeable to him as so 
much cash which he was liable to account for to 
the defendants on demand. In other words, he 
had, up to that time, appropriated to his own use 
the moneys of the defendants, and failed to 
liquidate his obligation to them. He was enabled 
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to square his accounts at this time by the generosity 
of his principals in voluntarily writing off there- 
from the sum of £1,574 18s. 3d. Bickford then, 
accordirg to his own statement, started to continue 
the business discharged from any pecuniary lia- 
bility to the defendants. 

Although £400 of the sum recovered in this ac- 
tion had been previously borrowed by Bickford, 
no part of it entered into the statement of May 1, 
1879, and no report of such borrowing had been 
made by Bickford to his principals at that time. 
It is obvious, if this sum had entered into that 
statement, as it should have done if it was then in 
truth a liability of the defendants, Bickford‘s 
deficit had been untruly represented to the de- 
fendants, and it ought to have been increased 
nearly $2,000. It is an incontrovertible inference 
from the evidence that from a time anterior to 
these alleged loans, down to a time subsequent 
thereto, Bickford was largely indebted to the de- 
fendants, and liable immediately to be called 
upon for the payment of such indebtedness. A 
series of ten drafts, dated on different days, and 
running from October 5, 1878, to January 19, 
1879, drawn by Guenin upon Bickford for small 
sums aggregating about £200, appear in evidence, 
and were apparently drawn to recover from Bick- 
ford some part of his indebtedness to his prin- 
eipals. Although no other drafts appear in the 
ease, it is fairly inferable from the evidence that 
such drafts were generally used, and that the 
mode of remitting the proceeds of the goods sold 
by Bickford, to which defendants were entitled, 
was by the payment of the drafts drawn upon him 
by the defendants. 

To infer that it was within the apparent scope 
of Bickford’s agency to borrow money in the 
name of his principals to pay his own debts to 
them involves a manifest absurdity. The subject 
ef borrowing was, on one or two occasions, re- 
ferred to in the correspondence between Bickford 
and Guenin; but a careful examination shows that 
it invaribly referred to a borrowing by Bickford 
of a particular firm to discharge his obligations to 
defendants, and no inference can be drawn there- 
from that Guenin contemplated a loan upon the 
credit of the Meniers. It is not claimed that the 
plaintiff knew of these letters or transactions un- 
der them, or was thereby induced to loan the 
money in question, and she apparently relied al- 
together upon the actual authority possessed by 
Bickford. Itis also quite clear that the references 
in the letters related to specific transactions, 
when, if anything, a special authority alone was 
eonferred, and afford no basis for an inference 
that any general authority was possessed by, or 
intended to be given to, the agent, to use the 
credit of his principals. Bickford testified that in 
the course of his agency he probably borrowed 
and remitted to his principals from $15,000 to $20, 
000; but there is no evidence in the case showing 
that he borrowed this money upon the credit of 
the Meniers, or that he did so at all until after 
special authority was given therefor, or that he 





did it for any other purpose except to discharge 
his obligations to his principals. 

If we come to the particular transaction in ques- 
tion, we find no evidence of any loan by the 
plaintiff to the Meniers, or upon their credit. No 
representation was made by the agent that he had 
authority to borrow for the Meniers, and no note 
or memorandum was given by him to the plaint- 
iff at the time of the loan. The drafts through 
which the loans were made were drawn by the 
plaintiff, and made payable to Edward Bickford 
individually. All proof of the transaction was 
confined to the oral evidence of Miss Bickford and 
her brother given on thetrial. Their evidence 
does not materially vary as to the circumstances 
of the loan, and is most concisely stated in the tes- 
timony of the plaintiff. Shesays: ‘‘When I came 
over from England in November, I loaned £200 to 
him for the business of Menier. [loaned the next 
£200 in March the next year. My brother was 
going to England to see Mr. Guenin, and he re- 
quired the money for the drafts, and I was to be 
left in charge of the business, and I could not be 
left without money to pay the drafts. I loaned it 
for that purpose entirely. The £800 was loaned 
when he returned from England. He returned 
the end of April some time, and in May it was ad- 
vanced. It was loaned for the same purposes as 
the other money was loaned.’’ This evidence 
does not show that Bickford claimed to the plaint- 
iff to have authority to borrow money in the name 
of the Meniers, or that he in fact did borrow it 
upon their credit, or to discharge their obliga- 
tions. It is probably true, in a general sense, that 
he wanted it for the business of Menier; but that 
was a business which he was carrying on in his 
own name, and had incurred an indebtedness to 
themin performing. It was this indebtedness that 
the drafts were drawn to recover, and the plaint- 
iff seems to have been cognizant of this fact. It 
is difficult to see how she could have supposed 
that she was lending money to the Meniers, when 
she obviously supplying money to pay the obliga- 
tions of her brother to them. 

The plaintiff has been allowed to recover in the 
action upon the theory that the borrowing in 
question was within the apparent scope of the 
agent’s authority, and this question was left, as 
one of fact, to be determined by the jury. We 
are of the opinion that the court erred in this re- 
spect, and that there was no evidence in the case 
authorizing a verdict for the plaintiff. The ap- 
parent authority in this case was precisely co-ex- 
tensive with the actual authority. The agent’s 
real authority was confined to the duty of receiv- 
ing consignments from the Meniers, storing and 
caring for them, and, after paying the expenses 
of the business from the receipts, to remit the 
balance to the Meniers. If the transaction of this 
business absolutely required the exercise of the 
power tc borrow money in order to carry it on, 
then that power was impliedly conferred as an in- 
cident to the employment; but it does not afford 
a sufficient ground for the inference of such a 
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power, to say that the act proposed was conven- 
ient or advantageous, or more effectual in the 
transaction of the business provided for, but it 
must be practically indispensable to the execution 
of the duties really delegated, in order to justify 
its inference from the original employment. 

We are of the opinion that the case of Tucker 
v. Woolsey, 64 Barb. 145, is in point. The facts of 
that case are the counterpart of those existing 
here. There, the agent was furnished with goods 
to sell in New York for a principal in France. 
He there hired a place to store and show his goods. 
He also received special authority on several oc- 
casions to borrow money, as perhaps Bickford did 
here; but it was there held that the general power 
to borrow money was neither within the actual 
authority of the agent, or its apparent scope. 

We think the motion to nonsuit the plaintiff at 
the close of her evidence should have been 
granted, and that it was errortodenyit. The 

udgments of the courts below should be reversed, 
and a new trial ordered, with costs to abide the 
event. 


NotTr.—Edward Bickford was a general agent, 
within the definition usually given of that term. In 
drawing the distinction between a general and special 
agent it has been said: ‘*The general agent has au- 
thority to bind his principal by all acts within the 
scope of his employment, and that power cannot be 
limited by any private order or direction not known 
to the party dealing with the agent. An agent con- 
stituted for a particular purpose, and under a limited 
power, cannot bind his principal if he exceeds his 
power. The special power must be strictly pur- 
sued.?’1 
* In the principal case, the agent had exclusive charge 
of the goods of his principal in this country, so far as 
handling the goods which were sent to him and remit- 
ting the proceeds. The principal evidently did not 
authorize him to purchase; but as that question does 
not rise it is unnecessary to discuss it. No doubt 
Bickford has as complete control over the business 
transacted in this country, for the purpose of receiv- 
ing the goods shipped, storing and selling them, and 
remitting the money, as if he were the owner; but the 
point made and decided was that the power to borrow 
money to carry on such business was not incident to a 
general agency therein, unless a great emergency 
should have arisen. Such an emergency would have 
been if it were necessary to borrow money to save the 
goods from a perilous state. 

Authority “‘to attend to the business of the principal 
generally,’’ or “‘to act for him with reference to all 
his business,”’ does not authorize the agent to sell real 
estate, nor to sell or dispose of the personalty of his 


1 Scott v. McGrath, 7 Barb. p. 55. To same effect, see 
Cooley v. Perrine, 12 Vroom, p. 324; Munn v. Commis- 
sion Co.,15 Johns. p. 54; Rossiter v. Rossiter,8 Wend. 
497; Cruzan v. Smith, 41 Ind. 288; Manning v. Gasharie, 
27 Ind. 399; Coquillard v. French, 19 Ind. 274; Butler v. 
Maples, 9 Wall. 766; Palmer v. Cheney, 35 Iowa, 281; Lat- 
tamus v. Farmers’, etc. Ins. Co.,3 Houst. 404; Atlantic, 
etc. R. Co. v. Reisner, 18 Kan. 458; United States Life Ins. 
Co. v. Advance Co., &0 Ill. 549; Gulick v. Grovor, 33 N. J. 
L. 463; Ladd v. Franklin, 37 Conn. 53; Crescent City 
Bank v. Hernandez, 25 La. Ann. 43; Golding v. Merchant, 

43 Ala. 705; Collen v. Gardner, 21 Beav. 540. 





principal, unless as a means, necessary and proper, to 
conduct the business to which the agency applied.? 

A power of attorney authorized the holder, “‘for the 
purposes aforesaid, to sign for me and in my name 
and on my behalf any and every contract or agree- 
ment, acceptance, or other document.” The pur- 
poses aforesaid were, “from time to time, to negotiate, 
make sale, dispose of, assign and transfer’? govern- 
ment promissory notes, and ‘‘to contract for, pur- 
chase, and accept the transfer’ of the same. It was 
held that the holders were authorized to sell or pur- 
chase such notes, but not to pledge them.’ But where 
an agent was authorized “to sell, indorse and assign, 
or to receive payment of the principal according to the 
course of the treasury, of all or any of the securities 
of the East India company for shares in their public 
loans,”’ and a note was indorsed to the agent for his 
principal, and the agent indorsed it in his representa- 
tive capacity, and offered it as a security for a loan, 
but before the loan was made, at the request of the 
loaner, indorsed it as an individual indorsee to the 
person so making the loan, it was held a valid indorse- 
ment.4 

In the absence of an express authority, or a custom 
of the trade to buy upon credit, an agent who is fur- 
nished with funds to make purchases cannot bind his 
principal by a purchase upon credit. And if goods 
are sold to such an agent on credit, and are by him de- 
livered to his principal, the latter will not be liable to 
the vendor, unless he receives the goods knowing them. 
to have been bought on credit, or that he had no funds 
in the hands of the agent at the time sufficient to pay 
for the goods.5 

In the case just cited the court said: When the 
principal furnishes his agent, to buy on his account, 
sufficient funds to make the purchases, the law does 
not raise any presumption that such agent may bind 
his principal by a purchase on credit, but the con- 
trary. And in such case the principal will not be 
bound by a purchase made on credit, unless he has 
knowledge of tue fact, and does something in ratifica- 
tion thereof, or unless it be shown that itis the cus- 
tom of the trade to buy upon credit. The defendants 
furnished Grist the money to pay for all purchases 
made by him on their account, and the evidence tends 
to show that Grist did not deliver to them enough 
wheat. to cover the amount of their advance. There is 
nothing in the evidence tending to show that the de- 
fendants held Grist out as having any other powers as 
their agent than those expressly conferred upon him. 
There is no evidence that the defendants had ever 
ratified any purchases by Grist for them upon credit. 
There is no evidence, in fact, that he ever made any 
purchase, except of the plaintiff, upon credit. Nor is 
there any evidence that an agent, to purchase wheat 
for a principal at a given place, and to ship the same 
to the principal at another place, has any implied au- 
thority to make the purchase upon the credit of the 
principal. There is nothing in the nature of the busi- 
ness itself, in the absence of any evidence as to the 
custom of the trade, which would justify a court in 
determining aS a question of law that an agent, to 
purchase wheat or other grain, may bind his principal 
by a purchase on credit. An agent, to buy wheat or 
other grain, must, in order to bind his principal, who 


2 Coquillard v. French, 19 Ind. 274. See DeCordova v. 
Knowles, 37 Tex. 19. 

3 Coondoo v. Watson, 9 App. Cas. 561; 8. C., 36 Moak, 
172. 

4 Bank of Bengal v. MacLeod, 5 Moore App. 1; 7 Moore 
P. C. 25. See Bank of Bengal v. Fagan,5 Moore App. 40. 

5 Komarowski v. Krumdick, 56 Wis. 23. 
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furnishes in advance the funds to make the purchase, 
buy for cash, unless he has express power to buy 
upon credit, or unless the custom of the trade is to 
buy upon credit; and in the absence of express au- 
thority, or proof of the custom of the trade to buy on 
credit, such agent cannot bind his principal by a pur- 
chase upon credit of a person who is ignorant of his 
real authority as between himself and his principal.é 

In speaking of the question of ratification, the court 
said: “If the evidence is sufficient to show a sale upon 
credit to Grist as agent of the defendants, and that the 
wheat was delivered to the defendants and received 
by them of Grist, still they would not be liable to the 
plaintiff unless they received the wheat knowing it 
had been bought upon credit, or they bad received 
the wheat of Grist knowing they had no funds in his 
hands at the time sufficient to pay forthe same. If 
they furnished money to their agent sufficient at all 
times to pay for all the wheat they received from him, 
they had the right to suppose that all the wheat 
bought by Grist for them was paid for at the time it 
was delivered to them, and, if he had not in part paid 
for it, they would only be liable to the seller under the 
circumstances above stated.” 

A decision similar to this was made in Indiana, and 
that the acceptance and use of the goods by the prin- 
cipal would not bea ratification of the act of the agent, 
unless the fact of the purchase having been made on 
credit is known to the principal.? Yet, where an 
agent, for the purchase of wheat for another on com- 
mission at a certain place, bought a quantity of wheat, 
to be paid for on delivery, from a person who sold 
and delivered it tothe agent as such, in good faith, 
and the agent received it, paid for it in part, and 
shipped it to his principal, and the seller waited sev- 
eral months without giving notice to the principal that 
the agent had not paid in full for the wheat, and in 
the meantime the principal settled with the agent and 
passed to his credit all the wheat shipped by him to 
the principal, it was held that the principal was not 
released from liability to the seller for the residue of 
the price of the wheat.’ So, in the same State it was 
held that if a general agent of another purchase 
wheat, as such agent, to be paid for on demand at the 
current price at the time of demand, his principal will 
be liable, though he may have instructed the agent to 
buy only for cash, and though he may also have paid 
the agent for the wheat, if the contract be made in 
good faith, upon the credit of the principal, and with- 
out any knowledge of the private instructions of the 
principal. So,a power of attorney ‘“‘to make loans 
and contract debts, and for such purpose use the 
name of the principal,’ is sufficient to authorize the 
attorney to receive a draft on a bank in a distant city 
instead of money. That which is equivalent to cash, 
or may be readily converted into cash, may be and is 
usually regarded in the contracts of parties as 
amounting to the same thing. Inthe absence of any 
fraud, 1 feel no doubt that it was competent for the 
attorney, in a proper exercise of his powers, to treat a 
check or draft on New York as money.!0 

6 Citing Paley on Agency, 161, 162; Jacques v. Todd,7 
Wend. 83; Schimmelpennich v. Bayard, 1 Pet. 264; Story 
on Agency, §§ 225, 226; Perry v. Burnes, 23 Ark. 411; Stod- 
dard v. Melivain, 7 Rich. (S. C.) 525; Wharton on 
Agency, § 186; Adams v. Boces, 24 Iowa, 96; Tabor v. 
Cannon, 8 Met. 456; Temple v. Pomroy, 4 Gray, 129; Bank 
v. Bugbee, 1 Abb. Ch. App. 86. 

7 Manning v. Gasharie, 27 Ind. 399. 

8 Stapp v. Sparlin, 32 Ind. 442. 

9 Cruzan v. Smith, 41 Ind. 288. 

10 Atwater v. Rodofson,2 Handy, 19; s. c.,4 Am. Law 
Reg. (O. 8.) 549. 





An agent, acting under a general power of attorney 
giving him power to draw or indorse checks for and 
in the name of his principal, has no authority to over- 
draw his principal’s account at the bank.!! 

An agent for the sale of goods cannot, as against the 
owner, pledge or mortgage them to a vhird person to 
secure an advance on his own account.!2 

An agent, with power to conduct a business, as 
Bickford did in the principal case, has authority to do 
everything necessary or proper and usual in the ordi- 
nary course of the business.13 

Thus, a general agent and manager of a non-resi- 
dent merchant, who has charge of a mercantile house 
and business in Milwaukee, was held competent to di- 
rect a clerk of the house to make a demand ona gas 
company for a supply of gas, and such demand is as 
effectual as if made by the non-resident himself or by 
his general agent.'4 If necessary for the conduct of 
the business he can employ a subagent.'5 He can set- 
tle claims which are morally binding for his principal, 
although not legally binding upon him.!6 He may 
give notes for purchase necessary to carry on his prin- 
cipal’s business;17 but the general rule is that au- 
thority to carry on business, generally, is not sufficient 
to authorize the agent to bind his principal in giving 
anote.!8 Authority, in one’s place and stead, to con- 
duct his commercial business and to sign his princi- 
pal’s name whenever requisite or expedient, in the 
agent’s discretion, is broad enough to cover cases of 
drawing bills of exchange; }9 and so would be an au- 
thority to act as lawful cashier and financial agent. 

If an agent is authorized to advance money to a 
certain person, he may not give such person his prin- 
cipal’s note instead of the money.?! And the same is 
true of an agent to make purchase of goods or sup- 
plies and pay for them; 22 nor in buying and selling 
goods for a trading company.23 An agent, to make 
sales, cannot indorse his principal’s name on the pur- 
chaser’s bills to be discounted to raise funds for pay- 
ment;* nor can authority to accept bills be inferred 
from payment, by the agent, of unaccepted drafts on 
former occasions.> The clerk of an ordinary mer- 
chant has no authority to bind his principal by note or 


11 Union Bank v. Mott, 39 Barb. 189. 

12 First National Bank of Macon v. Nelson, 38 Ga. 391. 

13 Minor v. Mechanics’ Bank,1 Pet. 46; Bridenbecker 
v. Lowell, 32 Barb. 9; Sentell v. Kennedy, 29 La. Ann. 
679; Shepherd v. Milwaukee Gas Co., 11 Wis. 234; Banner 
Tobacco Co. v. Jenison, 48 Mich. 459; Bailey v. Rawley, 
1 Swan (Tenn.), 29%; Cummings v. Sargent, 9 Met. 172; 
Baltimore, etc. Co. v. Brown, 54 Pa. St. 77; Taylor v. 
Labeaume, 14 Mo. 572; 8. C., 17 Mo. 338; German Ins. Co. 
v. Grunert, 112 I11. 68. 

14 Shepherd v. Milwauke, etc. Co., 11 Wis. 234. 

15 Planters’, etc. Bank vy. First National Bank, 85 N. ©. 
534. 

16 Borgenthal v. Fiebrantz, 48 Wis. 435. 

17 Odiorme v. Maxey, 13 Mass. 178; Bailey v. Rawley, 1 
Swan (Tenn.), 205; White v Westport Mnfg. Co., 1 Pick. 
215; s..C., 11 Am. Dec. 168. See Frost v. Wood, 2 Conn. 23. 

18 Sewanee Mining Co. v. McCall,3 Head, 619; Kilgour 
v. Finlyson,1 A. Bl. 155; Esdaile v. LaNauze,1G. & O. 
394; Hay v. Goldsmidt, 2 J. P. Smith, 79; Hogg v. Smarth, 
1 Taunt. 347. 

19 Dolifus v. Frosch, 1 Denio, 368. 

20 Edwards v. Thomas, 66 Mo. 482. 

21 Webber v. Williams College, 23 Pick. 302. 

22 Brown Vv. Parker, 7 Allen, 339; Gould v. Norfolk, ete. 
Co., 9 Cush. 339; Taber v. Connors, 8 Met. 456; Perkins v. 
Boothby, 71 Me. 91. 

23 Emerson v. Providence, etc. Co., 12 Mass. —. 

24 Bank of Hamburg v. Johnson, 3 Rich. 42. 

% Gould v. Norfolk, etc. Co., 9 Cush, 338. 
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bill; 26 nor has the general agent and manager of a 
grocery and provision store;2? nor an agent in the 
manufacture of carriages.25 Nor may an attorney at 
law, holding a note for collection, transfer it to an- 
other; 2? nor a collecting agent, who receives checks in 
payment, bind his principal by indorsing them.® Nor 
ean the manager of a farm, through whose hands all 
receipts and payments pass, sign a note in his princi- 
pal’s name.°! Masters of ships,®¥ and steamboats,%% 
and supercargoes™ cannot bind their principals by 
note, unless especially authorized so to do. Authority 
to an attorney to ask, demand, and receive all money 
that may become due the principal, and to “transact 
all business,” will not authorize the attorney to in- 
dorse bills received in payment. So, authority to 
demand and receive all moneys due on any account, 
to use all means for their recovery, to appoint attor- 
neys to bring all actions and ‘‘to do all other business,” 
does not authorize an agent to indorse a bill. A 
power to sell land does not authorizes the agent to 
mortgage it.87 

So, a general agent in carrying on the business of 
his principal cannot pledge the machinery used by 
him.*8 A manager of a plantation has no power to 
agree for the exchange of cotton.*® Power to repre- 
sent all the interests of the principal’s business does 
not imply power to engage in a new and different busi- 
ness.40 A clerk, managing his principal’s business 
during his absence, has no power to bind him for the 
debt of another.4! Authority to manage and superin- 
tend a farm does not imply power to allow a creditor 
to cut, remove, and sell on execution grass growing 
on the land.42 A power to purchase mules and sup- 
plies fora farm does not imply a power to purchase 
goods for farm hands.* Power to employ workmen 
for the construction of a mill and pay them does not 
imply power to purchase lumber or enter into con- 
tracts respecting it. 

But the authority of a gereral superintendent of a 
railroad company implies power to contract for 
fencing. The general manager and agent of a min- 
ing company has implied: power to sell its personal 


2% Terry v. Fargo, 10 Johns. 114. 

#7 Smith v. Gibson, 6 Blackf. 369. 

23 Paige v. Stone, 10 Met. 160. 

2% Russell v. Drummond, 6 Ind. 216. 

% Graham v. United States Sav. Inst., 46 Mo. 187. 

31 Davidson v. Stanley, 2 M. & G. 721. 

32 Brown v. Stoddard, 10 Met. 375. 

33 May v. Kelly, 27 Ala. 497. 

34 Scott v. McLellan, 2 Green|. 199. 

3% Hogg v. Smarth, 1 Taunt. 34. See Thomson vy. Bank 
of British North America, 82 N. Y. 1; Robinson v. Chem- 

eal Nutional Bank, 86 N. Y. 407. 

8 Hay v. Goldsmidt, 2 J. P. Smith, 79. 

37 Jeffrey v. Hursh, 49 Mich. 31; Wood v. Goodridge, 6 
Cush. 117; Albany Fire Ins. Co. v. Bay, 14 N. Y. 9; Ferry 
v. Laible, 31 N. J. Eq. 566; Kinney v. Matthews, 69 Mo. 
520; Patapsco, ete. Co. v. Morrison, 3 Woods, 395; De- 
vaynes v. Robinson, 24 Beav. 86. See Faulk v. Dashiel, 
62 Tex. 642; s. c., 50 Am. Rep. 542. 

33 Dispatch Line v. Bellainy M. Co., 12 N. H. 205; 8. C., 
37 Am. Dec. 203. 

89 Ball v. Bender, 22 La. Ann. 497. 

40 Campbell v. Hastings, 29 Ark. 512. 

41 Ruppe v. Edwards, 52 Mich. 411; New York Iron 
Mine v. Negaunee Bank, 39 Mich. 644; Clayton v. Martin, 
31 Ark. 217; Meyer v. Baldwin, 52 Miss. 263; Doan v. Dun- 
ean, 18 Ill. 96. 

42 Benjamin v. Benjamin, 15 Conn. 347; s. c., 39 Am. 
Dec. 784. 

43 Carter v. Burnham, 31 Ark. 212. 

4 Rankin v. New England, etc. Co., 4 Nev. 78. 

45 New Albany, etc. R. Co. v. Haskell, 11 Ind. 301. 








property.46 Yet, where an agent was authorized te 
manage a hotel, and, without the knowledge of the 
principal, entered into an agreement with a livery- 
stable keeper to furnish carriages for the guests of the 
house, and the house would be responsible fur the 
safe-keeping and return of the carriages, it was held 
that his principal was not bound.” An agent in 
charge of a foundry was accustomed to buy materials, 
employ workmen, sell goods, collect accounts, receipt 
for moneys and pay it out. During the principal’s 
absence the agent agreed to cast some jack-screws. 
Before they were cast and delivered, the agent bor- 
rowed a sum of money for use in the foundry, and af- 
ter the delivery of the jack-screws assigned the ac- 
count for them to the loaner as security and the latter 
collected it. This was held to be a valid payment. 

In England, it has been held that a station master 
may cause an arrest, and if wrongful the company will 
be liable.49 

Where a ship broke up, and the agent in charge in- 
curred debts in saving them, it was held that his prin- 
cipal was liable: for it was a case of emergency 
wherein the agent had power to act® Authority to 
collect rents does not authorize an agent to employ an 
engineer for the building.5! The appointment of a 
person or manager of a public house is, per se, no 
holding out that such manager has implied authority 
to pledge his emplover’s credit.52 So, a manager ofa 
bank has no implied power to offer a reward for an 
arrest of acertain person,®® 

If a person employ another to make bets in that 
other’s name, an implied authority to pay if the bets 
are lost is coupled with employment; and if payment 
is made by the agent to save himself from being ex- 
cluded .from the ring, even after the bets were re- 
voked by the principal, he may receive the amount 
thereof paid from such principal. And this, too, not- 
withstanding betting is illegal. 

If the agent be trusted and not the principal, there 
ean be no recovery from the principal. If it is 
sought to bind the principal, on the ground of prior 
similar transactions, or by a recognition of such acts 
by the principal, it must be shown that the contract 
was entered into or made upon the faith of them.5 

As steps in proving the authority of one as an agent, 
in the transaction in controversy, evidence of his simi- 
lar transactions with different persons, and of his 
declarations therein, are admissible.5? 

W. W. THORNTON. 


4 Scudder v. Anderson, 54 Mich. 112. 

47 Brockway v. Mullin, 4 N. J. L. 448. 

4 Hoskins v. Swain, 61 Cal. 338. 

49 Kirkstell, etc. Co. v. Furness, etc. Co.,9 Q. B. 468; 8s. 
c., 10 Moak, 118. 

50 Hingston v. Wendt, 1 Q. B. 367; 8. C., 16 Moak, 405. 

51 Crozier v. Reins, 4 Bradw. 564. 

52 Daun v. Simmins, 28 W. R. 129. 

53 Bank of New South Wales v. Owston, 4 App. Cas. 
187; 8. C., 33 Mouk, 187. 

54 Read v. Anderson, 21 Cent. L. J. 173; 8. c., 16 Cent. L. 
J. 382; 47 J. P. 311. 

55 Die Elbringer, etc. v. Clage, 8 Q. B. 313; s. c.,6 Moak, 
81. 
56 St. John v. Redmond, 9 Porter, 428; Cash v. Taylor, 
8 L. J. 262. 

57 Morehead v. Murray, 31 Ind. 418. See, generally, on 
this point, Abeel v. Seymour, 6 Hun, 656; Prescott v. 
Flinn, 2 Moore & S. 18; 8. C., 9 Bing. 19; Barber v. Gingell, 
3 Esp. 60; Stroh v. Hinchman, 37 Mich. 490; Neal v. Ir- 
ving, 1 Esp. 61; Houghton v. Ewbank, 4 Comp. 188. 
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1, ABUTTING OWNERS—Streets. One who-has title 
from the original owner of the plat, describing his land 
as fronting upon a street, may maintain an action 
against a party claiming a whole street, although such 
street has never been open to the public.—Appeal of 
Ferguson, 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 885. 

2. ACCOUNT STATED—Limitaton of Action. Where 

the books of a partnership showed that at different 
times the individual accounts of the partners were bal- 
anced and marked settled, that did not make accounts 
stated, nor would the statute of limitations run thereon 
as upon an account stated.— Rhyne v. Love, 8. C. N. Car., 
Dec. 30, 1887; 48. E. Rep. 536. 
"8. AcTION—Contract for Benefit of Another. A 
contract by A to mortgage the land to B, provided B 
would free it from all liens and incumbrances, does not 
enable a mechanic holding a lien on the land to sue B 
therefor.—Peacock v. Williams, 8. C. N. Car., Dec. 21, 1887; 
48. E. Rep. 550. 

4, AGENT—Authority—Payment. When a loan is 
made through a broker, who is in the habit of making 
loans for the principal and collecting the interest and 
the debt, and the debtor does not know the principal, a 
payment to the broker is sufficient, though he has not 
the papers and the note is payable elsewhere.—Kent v. 
Congdon, U. 8. C. C. (Iowa), Dec. 12, 1887 ; 33 Fed. Rep. 228. 

5. AGENT—Bill of Lading—Indorsement. The un- 
qualified indorsement of a bill of lading carries the title 
to the indorsee. Not so if the indorsement is to an 

















agent to enable him to obtain possession from the car- 
rier.— Moors v. Wyman, 8. J. C. Mass., Jan. 9, 1888; 5 N. 
Eng. Rep. 579. 

6. APPE£AL—Bond—Partnership. An appeal will be 
dismissed when the bond is signed by a partnership 
and it does not appear in the bond or in the record who 
constitute the partnership, nor does it appear who 
signed the firm name.—Frees v. Baker, S. C. Tex., May 12, 
1887; 6S. W. Rep. 563. 

7. APPEAL—Decree by District Judge — Disqualifica- 
tion. Adecree rendered in the circuit court by a 
district judge in a case where he has no vote is good 
until reversed, and can be appealed from.— Baker v. 
Power, U. 8. 8. C., Jan. 16, 1888; 88. C. Rep. 416. 

8. APPEAL—Dismissal—Subsequent Parties in Interest. 
By agreement of parties a writ of error was dis- 
missed by the clerk of the supreme court, but no order 
for a mundate was made by the court. Prior to the 
agreement the petitioner purchased the interest of two 
of the parties to the land in controversy: Held, that the 
entry oi dismissal should be so amended as not to prej- 
udice his rights.— Woodman v. Missionary Society, U. 8. 8. 
C., Jan. 9, 1838; 8 8. C. Rep. 416. 

9. APPEAL—Evidence—New Trial. On appeal from 
the judgment alone in an equity case the court will not 
review the evidence to determine its sufficiency to sup- 
port the findings, even when all the evidence is doc- 
umentary, when no motion for a new trial was made.— 
Burbank v. Rivers, 8. C. Nev., Nov. 28, 1888; 16 Pac. Rep. 
430. 

10. APPEAL—Exceptions—Evidence. On appeal a 
bill of exceptions merely setting out all the testimony 
in full, will not be considered in order to determine 
questions of fact.— Tucker v. Salem, etc. Co., 8. C. Oreg., 
Jan. 6, 1888; 16 Pac. Rep. 426. 


ll. APPEAL—Federal Question—Motion for New Trial. 
When the record shows no claim of right, under 
the federal constitution or laws, set up by the defend- 
ant at the proper time, the United States Supreme Court 
cannot review the decision of a State court on a writ of 
error. A law that a motion for a new trial must be filed 
in a criminal case before judgment and within four 
days after the verdict or finding by the court, does not 
violate the federal constitution.—Brooks v. Missouri, U. 
8. 8. C., Jun. 23, 1888; 8S. C. Rep. 443. 


12. APPEAL— Filing Brief. When the appellant 
fails to file his brief in the time allowed the judgment 
will be affirmed.— Mathewson v. Boyle, 8. C. Nev., Dec. 28, 
1887; 16 Pac. Rep. 434. 

13. APPEAL—Jurisdictional Amount. Where two 
wards sue their,guardian and obtain a decree for $639, 
but the amount decreed to each is less than $500, the 
guardian can appeal.—Martin v. Fielder,8.C. App. Va., 
September, 1887; 4S. E. Rep. 602. 

14. APPEAL—Practice— Record. A record which 
has not been sent up to the appellate court for more 
than a year, comes too late, and the appeal will be dis- 
missed.—Crise v. Lanahan, Md. Ct. App., Dec. 16, 1887; 11 
Atl. Rep. 842. 


15. APPEAL—Presumptions—Reversal.——On appeal 
from the circuit court, which reversed the county 
court, the judgment of the circuit court must be 
affirmed, in the absence of any record showing that ev- 
idence was offered in either court —Holbrook v. Head, 
‘Ky. Ct. App., Jan. 28, 1888; 6S. W. Rep. 592. 


16. APPEAL—Reference—Revie w.——On appeal from 
a judgment entered on the report of a referee, his find- 
ings will be regarded as conclusive. When a case has 
been tried in the circuit court by a referee without any 
waiver in writing of a trial by jury, exceptions taken to 
decisions of the referee cannot be reviewed on appeal. 
—Roberts v. Benjamin, U. 8.8. C., Jan. 9, 1888; 88. C. Rep. 
393. 

17. APPEAL — Submission—Rule 20. When it is 
agreed to submit a cause without oral argument, and 
no reference is made to rule 20, that rule will not be ap- 
plied at the suggestion of one party against the protest 
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of the other.—Glenn v. Faut, U. 8. 8. C., Jan. 9, 1888; 8S. 
C. Rep. 398. 

18. APPEAL—Weight of Evidence. The verdict of 
a jury in assessing damages will not be disturbed on 
appeal, though the evidence would have sustained a 
verdict for many time the amount awarded.— Witte v. 
Gulf, etc. R. Co., 8. C. Tex., June 14, 1887; 68. W. Rep. 618. 

19. APPEAL—Weight of Evidence. When the only 
question on appeal is one of fact, and there is some ev- 
idence in support of the verdict, it will not be presumed 
the trial judge abused his discretion in refusing a new 
trial.—Clauson v. Goodrich, 8. C. Wis., Jan. 10, 1888;. 36 N. 
W. Rep. 6. . 

20. ARBITRATION AND AWARD—Impeachment—Bias of 
Witness. A judgment on an award of arbitrators 
cannot be set aside because a witness who, atthe time 
of letting the contract about which the arbitration was 
made, was in the employ of the company letting the 
contract, and became interested therein, but left its 
empluy years before the completion and arbitration 
thereof, and had nothing to do with the contract on be- 
half of the company.—Union R. Co. v. Dull, U. 8. 8.C., 
Jan. 16, 1888; 8 S.C. Rep. 433. 

21. ARBITRATION AND AWARD — Real Estate. A 
submission to arbitration of certain matters in contro- 
versy in relation to the title to a certain piece of land is 
invalid, under Utah laws.—Thygerson v. Whitbeck, 8. C. 
Utah, Jan. 26, 1888; 16 Pac. Rep. 403. 


22. ARBITRATION AND AWARD—Selection. Where a 
contract for the sale of goods states that, if the parties 
cannot agree on the price, each party shall select a 
merchant to assess the value of the goods, and in case 
they cannot agree, a third party shall be called in, the 

















contract contemplates that such third party shall be’ 


selected by the two arbitrators. The invoice so pre- 
pared is properly admissible in evidence.—Veal v. Wel- 
lingham, 3. C. Ga., Nov. 1, 1887; 4S. E. Rep. 554. 


23. ATTACHMENT—Levy—Intervention. When the 
sheriff cannot seize property on attachment because 
the United States marshal has possession of it under an 
illegal writ from a federal court, the plaintiff may inter- 
vene in the federal court, and the marshal will be liable 
as garnishee.—Gumbel v. Pitkin, U.S. 5. C., Jan. 9, 1888; 8 
8. C. Rep. 379. 

24. ATTACHMENT—Variance—Amendment—Bond. 
An attachment will not be dissolved because the 
amount claimed in the petition and affidavit is greater 
than the bill of items shows. The petition may be 
amended to state more fully and correctly the amounts 
and dates. When a partner signs the firm name to an 
attachment bond as surety, it will be presumed he had 
authority from the other partner.—Dannelly v. Elser, 8. 
C. Tex., Dec. 2, 1887; 68. W. Rep. 563. 


2. ATTORNEY—Evidence. Circumstances stated 
under which an attorney’s statements as to the title of 
the property attached are not legal evidence, because 
they are not within the scope of the attorney’s employ- 
ment.—Pickert v. Hair, 8. J. C. Mass., Jan. 7, 1888; 5 N. 
Eng. Rep. 555. 

26. BarL—Bond—Common Law Bond—Sureties. 
Where a sheriff accepts from a defendant, arrested in a 
civil action, a bond with sureties which, although good 
as acommon law bond, was not executed in compli- 
ance with the statute, the plaintiff refusing to accept it, 
the sheriff cannot hold the sureties responsible upon an 
assignment of the bond to him by the plaintiff.—Bell v. 
Pierce, 8. J.C. Mass., Jan. 9, 1888; 5 N. Eng. Rep. 545. 

27. BAILMENT—Sale. Circumstances stated under 
which a jury may properly find that a delivery of wheat 
at a mill is a bailment and not a sale.—Pretz v. Diehle, 8. 
C. Penn., Jan. 3, 1888; 11 Atl. Rep. 893. 


28. BANKS—Increase of Stock. A subscribed for 
new stock on the reorganization of a bank on the basis 
of a total subscription of $500,000. The actual increase 
was $461,300. He protested and refused to vote on his 
stock, but kept the certificate till the bank went into 
the hands of a receiver: Held, he was liable on his sub- 























scription.— Butler v. Aspinwall, U. 8. C. C. (Mass.), Dec. 
13, 1887; 33 Fed. Rep. 217. 

29. Bonps—Indemnity—Canse of Action. A cause 
of action on an indemnifying bond to a sheriff does not 
accrue tillhe has been compelled to pay damages.— 
Oaks v. Scheifferly, 8. C. Cal., Dec. 31, 1887; 16 Pac. Rep. 
252. 

30. BOUNDARIES—Mistake—Limitations. When an 
owner has subdivided and sold his land in lots, with an 
alley running east and west through the center, and it 
is subsequently shown that the north and south bound- 
aries were too far south, the grantees are not estopped 
to claim their true lines on the alley, though the adjoin- 
ing proprietors have acquiesced in the north and south 
lines for a time covered by the statute of limitations.— 
Switzgable v. Worseldine, S.C. Utah, Jan. 11, 1888; 16 Pac. 
Rep. 400. 

31. CARRIER—C. O. D.—Consignee. The consignee 
of goods sent to him C. O. D. has no title to such goods, 
and cannot maintain an action of replevin for them 
against the carrier.—Lane v. Chadwick, 8. J. C. Mass., 
Jan. 9, 1888; 5 N. Eng. Rep. 562. 

32. CARRIER—Connecting Carrier. Where a car- 
rier turns over to a connecting carrier cars loaded with 
coal, which is to be delivered to the consignee and the 
ears returned to the original carrier, the connecting 
carrier is not liable to the original carrier for the loss 
of the cars by fire while in the custody of the consignee. 
—East St. Louis, etc. Co. v. Wabash, etc. Co., 8. C. Il., Jan. 
20, 1888; 15 N. E. Rep. 45. 

33, CARRIER—Mistake—Delivery. Where a carrier 
delivers goods to the wrong person by mistake, he is 
liable to the consignee for the value of the goods.— 
Wernwag v. Philadelphia, etc. Co., 8. C. Penn., Oct. 3, 1887; 
11 Atl. Rep. 868. 

34. CARRIER—Passenger — Coupon Tickets. The 
condition in coupon tickets that they must be detached 
only by the conductor is a reasonable condition.—Bos- 
ton, etc. Co. v. Chipman, 8. J.C. Mass., Jan. 12, 1888; 5 N. 
Eng. Rep. 572. 

35. CHARITIES—Devise—Limitations. A devise of 
all the testator’s real and personal proparty, the for- 
mer consisting of more than fifty acres, toa church to 
be applied to foreign missions, is valid.—Kinney v. Kin- 
ney, Ky. Ct. App., Jan. 28, 1888; 6S. W. Rep. 593. 

36. CHATTEL MORTGAGE— Crops — Execution. A 
chattel mortgage on crops subseqnently planted has 
not priority over an execution levied thereon before 
possession taken under the mortgage, though the mort- 
gage is recorded before the levy.—Long v. Hines, 8. C. 
Kan., Jan. 7, 1888; 16 Pac. Rep. 339. 

37. CHATTEL MORTGAGE—Foreclosure—Sale.——W here 
a chattel mortgage gives the mortgagee the right to 
sell the property upon ten days’ notice, such a sale does 
not preclude the mortgagee from resorting to a mort- 
gage on real estate made to secure the same debt for 
any deficiency.—Lee v. For, 8. C. Ind., Jan. 18, 1888; 14 N. 
E. Rep. 889. 

38. COLLISION—Pleasure Yachts—Lights. When a 
propeller on a summer night runs into a pleasure yacht 
carrying the lights usually carried there by such boats, 
and the officer of the propeller was very familiar with 
the harbor and the boats frequenting it, and was in 
fault, the propeller is estopped to allege that the col- 
lision was caused by the not carrying of the regulation 
lights by the yacht.— The Gazelle, U. 8. D. C. (Ill.), Nov. 
28, 1887; 33 Fed. Rep. 301. 

39. COMMISSIONERS—United States—Jurisdiction. 
A commissioner appointed by the Supreme Court of 
Utah has only the jurisdiction of a justice of the peace 
in the precinct where he is acting, and when he acts 
without jurisdiction the remedy is by appeal or certio- 
ruri.—People v. Hills, 8, C. Utah, Jan. 26, 1888; 16 Pac. Rep. 
405. 

40. CONSTITUTIONAL Law—Special Legislation — Rail- 
roads. A statute of New Jersey which exempts 
special classes of railroads from the operation of a 
statute, requiring all railroads to run their cars daily, or 
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not to omit such running for tén days, under penalty of 
a forfeiture of their charters, is unconstitutional and 
void.—In re Delaware Bay, etc. Co., N. J. Ct. Chan., Dec. 
20, 1887; 11 Atl. Rep. 737. 

41. CONTEMPT—Quarrel with Clerk. Violent criti- 
cism in a quarrel with the clerk and another attorney 
over a judgment entry and the manner of transacting 
court business, not in the judge’s presence and when the 
court was not in session, whenthe words were not Cal- 
culuted to influence the court and did not reflect upon 
the judge’s integrity, is no contempt of the court.— Wat- 
son v. People, 8. C. Colo., Jan. 4, 1888; 16 Pac. Rep. 329. 

42. CONTEMPT—Referee—Answer. A defendant,on 
reference after a decree to a master to ascertain how 
many infringing machines he had made,in answer to 
such a question stated “None:” Held, that he was not 
guilty of contempt.—Clark v. Wilson, U. 8. C. C. (N. Y.), 
Jan. 3, 1888; 33 Fed. Rep. 331. 

43. CONTRACT — Condition Precedent — Waiver. 
Where a contract is made between two parties, and all 
its conditions, except one, tacitly waived, an action may 
be sustained upon the remaining provision of the con- 
tract, the provisions which were waived not being con- 
ditions precedent.— Broumel v. Rayner, Md. Ct. App., Dec. 
9, 1887; 11 Atl. Rep. 833. 

44. CORTRACT—Employment—Damages. An em- 
ployee wrongfully discharged is bound to use due dili- 
gence in seeking other employment, and if he might 
have obtained other employment by such diligence, 
compensution, which could have been so obtained, 
must be deducted from his claim under his contract of 
employment with his former employer for his salary 
during such time.—Champlain v. Detroit S. Co., 8. C. 
Mich., Jan. 19, 1888; 36 N. W. Rep. 57. 

45. CONTRACT—Oral Agreement. In an action by a 
contractor against a subcontractor upon a written 
agreement, it is not competent for the defendant to 
prove a contemporaneons oral agreement modifying 
the written instrument.—Knowlton v. Keenan, 8. J. C. 
Mass., Jan. 10, 1888; 5 N. Eng. Rep. 589. 

46. CONTRACT—Revocation. A contract to put gas 
machines and pipes into a building is cancelled by the 
destruction of the machine and pipes without fault of 
either party before the contract could be fulfilled.—Gil- 
bert, etc. Co. v. Butler, S.J. C. Mass., Jan. 10, 1888; 5 N. Eng. 
Rep. 573. 

47. COPYRIGHT—Mechanical Contrivance. A me- 
chanical contrivance representing a river, where real 
water falls and runs off under the stage, wherein a 
character in a play throws himself, is not protected by 
a copyright of the play.—Serrana v. Jefferson, U.S. C. C. 
(N. Y.), Jan. 3, 1888; 33 Fed. Rep. 347. 

48. COPYRIGHT—Trover. In an action for the con- 
version of a set of abstruct books, where there is no 
averment of acopyright, and there is no proof of the 
infringement of a copyright, there is nothing for a jury 
to consider touching the question of a copyright.— 
Stover v. Lathrop, U.8.C. C. (Colo.), 1888; 33 Fed. Rep. 
348. 

49. CORPORATIONS—Advances—Redemption.—When, 
by parol agreement, made by two directors, one being 
the president, with a corporation, they advance money 
and redeem its property, taking an assignment of the 
certificate of sule, it being agreed that the money ad- 
vanced should be a debt due from the corporation, the 
marshal’s deed to them should be regarded us a mort- 
gage.— Wasatch M. Co. v. Jennings, 8. C. Utah, Jan. ll, 
1888; 16 Puc. Rep. 399. 

50. CORPORATIONS—Debts—Directors. The direct- 
ors of un insolvent corporation are not liable for a debt 
thereof contracted after the passage of acts 1874, p. 182, 
though the corporation was organized prior thereto.— 
Slaymaker v. Jaffray, 8. C. App. Va., September, 1887; 4. S. 
E. Rep. 606. 

5]. CORPORATIONS—Directors—Liability. Stock in 
a bank was issued to some of the directors for alleged 
extra services; they also, to hold the bank, purchased 
other stock, giving their notes in payment: Held, the 



































first stock should be cancelled, and they should be held 
liable for the stock purchased by them.—Jones v. John- 
son, Ky. Ct. App., Jun. 14, 1888; 6S. W. Rep. 582. 

52. CORPORATIONS—Directors— Negligence. ——- Where 
directors of a bank take notes of the cashier and his 
father-in-law, secured by mortgage, upon discovering 
an overdraft by the cashier, they ure not liable to the 
stockholders for negligence, all parties having the 
greatest confidence in the solvency of the two.—Jones v. 
Johnson, Ky. Ct. App., Jan. 14, 1888; 6S. W. Rep. 582. 

53. CORPORATIONS—Stock—Compromise. A sub- 
scriber for two hundred shares of stock refused to pay 
for more than one hundred, and then to be _ re- 
leased from liability for more. The corporation agreed, 
and he puid for his one hundred shares, A new corpo- 
ration, which was substituted for the old, cannot object 
to the compromise.— Whitaker v. Grummond, 8. C. Mich., 
Jan. 19, 1888; 36 N. W. Rep. 62. 

54. Costs—Specific Performance — Fraud. When 
an action for specific performance is decreed on the 
merits aguinst the plaintiff, it is an abuse of judicial dis- 
cretion to order the defendant to pay the costs.—Kelly 
v. Central Pac. R. Co., 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 
390. 

55. COUNTIES — Contracts — Architect. When a 
county accepts the plans of an architect for a building, 
on condition that a bid by a reliable party was received 
on the basis of such plan,the word “received” is not 
intended to include an ucceptance of a bid.—Hall v. Los 
Angeles County, 8. C. Cal., Jan. 20, 1888: 16 Pac. Rep. 313. 

56. COUNTIES—Ordinances—Publication. The pub- 
lication of an ordinance of the county board of super- 
visors without the enacting clause does not, under Cal- 
ifornialaw, put the ordinance into operation.—People v. 
Russell, 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 395. 

57. CRIMINAL LAW—A ppeal—Supersedeas.—In South 
Carolina, the notice of appeal stays proceedings in a 
criminal case, till the supreme court has disposed of the 
appeal. After the remittitur from the supreme court the 
stay ceases and the judgment may be executed, and the 
circuit court need not make the judgment of the su- 
preme court its own judgment.— State v. Prater, 8. C. 8. 
Car., Jan. 4, 1888; 4.8. E. Rep. 562. 

58. CRIMINAL LAaW—Arson — Description of Property. 
An indictment charging -hat defendant set fire to 
acertain dwelling-house, belonging to one A and in 
possession of one B, sufficiently defines the house and 
its ownership.— State v. McCarter, S.C. N. Car., Dec. 23, 
1887; 4S. E. Rep. 553. 

59. CRIMINAL Law—Assault and Battery—Former Con- 
viction. When it is shown, in an assault case, that 
serious damage was done to the prosecuting witness, a 
plea of former conviction of assault before a justice is 
properly overruled, that the indictment does not charge 
assault with serious damage.—State v. Shelly, 8. C. N. 
Car., Dec. 23, 1887; 4 8. E. Rep. 530. 

60. CRIMINAL LAW—Assault with Intent to Kill. 
Administering a drug, which defendant has been in- 
formed will kill, whether it is so poisonous or not, con- 
stitutes assault with intent to kill, and such common 
law offense is not superseded by the statute relative to 
poisoning.—State v. Glover, 8.C. 8S. Car., Jan. 5, 1888; 4 8. 
E. Rep. 564. 

61. CRIMINAL LAW—Attorney—Privileged Communica- 
tion. Where the deceased used insulting language 
concerning the defendant’s mother and sister, who 
thereupon consulted an attorney as to the penalty for 
killing the deceased in such case: Held, that this com- 
munication was not privileged.— Orman v. State, Tex. Ct. 
App., Dec. 16, 1887; 6 8. W. Rep. 544. , 

62. CRIMINAL LAW—Burglary—Assault to Rape. 
An indictment, charging burglary by breaking and 
entering into a dwelling- house by night with intent to 
comwit rape, Will not sustain a conviction of assault 
with intent to rape.—State v. Ryan, 8. C. Oreg., Jan. 3, 
1888; 16 Pac. Rep. 417. 

63. CRIMINAL Law—Challenge—New Trial. 
































Under 


Kentucky law, the action of the court in a criminal cas, 











YUM 


VoL. 26. 


THE CENTRAL LAW JOURNAL. 245 








upon a challenge to the panel of a jury, and its action 
in overruling a motion for a new trial, are final.— 
Forman v. Commonwealth, Ky. Ct. App., Jan. 28, 1888; 6 S. 
W. Rep. 579. 

64. CRIMINAL LAW—Fraudulent Claims Against United 
States. To convict one of trying to obtain a pension 
by falsely representing herself to be the widow of a 
soldier killed in war, it must be proved that the defend- 
ant was not the soldier’s widow, and that she knew she 
was not.— JU. S. v. Route, U. 8. D. C. (Mo.), Dec. 20, 1887; 33 
Fed. Rep. 246. 

65. CRIMINAL LAW—Hearing by Counsel—Discretion. 
When,ina criminal case, after the counsel ap- 
pointed by the court to defend the prisoner has ad- 
dressed the jury, the court does not abuse its discretion 
in refusing to allow another attorney to address the 
jury, who then first informs the court that he is the 
attorney for the prisoner.—Lewankauski v. State, 8. C. 
Wis., Jan. 10, 1888; 36 N. W. Rep. 21 

66. CRIMINAL LAW—Incest—Accomplice. When the 
testimony of the party, upon whom the incest was com- 
mitted, shows that she was a principal in the crime, a 
conviction cannot be supported on her uncorroborated 
testimony.— Dodson v. State, Tex. Ct. App., Dec. 17, 1887; 
68. W. Rep. 548. 

67. CRIMINAL LAW — Insanity. A presumption of 
insanity from a previous committal to a lunatic asylum, 
may be rebutted by evidence other than a discharge 
therefrom by due authority.—State v. Davis, 8. C. 8. Car., 
Jan. 5, 18388; 4S. E. Rep. 567. 

68. CRIMINAL LAW — Insanity—Instruction. A re- 
fusal to instruct the jury as to what may be done with 
the defendant, if they find him to be insane, as pleaded, 
is not error.—Statev. Robinson, 8. C. 8. Car., Jan. 5, 1888; 4 
8. E. Rep. 570. 

69. CRIMINAL LAw—Instructions—Evidence.——A mis- 
statement of the evidence by the judge in a criminal 
case, is no ground for reversal, unless his attention has 
first been called to his error and opportunity given to 
correct it.— State v. Davis, 8. C. 8. Car., Jan. 5, 1888; 4 8. 
E. Rep. 567. 

70. CRIMINAL LAW—Mortgaged Property—Sale. On 
an indictment for selling a part of a mortgaged crop 
with intent to hinder the mortgagee, evidence that it 
took all the crop to discharge the landlord’s prior lien 
for rent and advances, is competent as tending to dis- 
prove criminal intent.—State v. Ellington, 8. C. N. Car., 
Dec. 23, 1887; 48. E. Rep. 53. 

71. CRIMINAL LAW—Newly-discovered Evidence. 
When it does not appear that with due diligence the 
newly-discovered evidence could not have been dis- 
covered and produced at the trial, nor that it might 
change the verdict, it is not error to refuse a new trial 
in acriminal case.—People v. Howard, 8. C. Cal., Jan. 25, 
1888 ; 16 Pac. Rep. 394. 

72. CRIMINAL LAW—Rape—Complaint of Prosecutrix. 
In a case of rape, the husband of the prosecutrix 
can testify that she made complaint of her ravishment 
and showed him the marks upon her person.—Hannon 
v. State, 8. C. Wis., Jan. 10, 1888; 36 N. W. Rep. 1. 

73. CRIMINAL LAW —Variance. Where an indict- 
ment charges illegal selling of liquors near Rocky Knoll 
church, and the evidence shows that the church was 
called Rocky Ridge church, but sometimes Rocky Knoll 
church, and there was no other church of either name 
in the county, there is no variance.—State v. Patterson, 8. 
C. N. Car., Dec. 5, 1887; 4S. E. Rep. 540. 

74. CRIMINAL LAw—Witness—Husband and Wife. 
The wife of the accused is a competent witness, when 
he is charged with producing an abortion on her by vio- 
lence.—Navano v. State, Tex. Ct. App., Nov. 26, 1887; 68. 
W. Rep. 542. 

75. CRIMINAL PRACTICE — Continuance — Defendant’s 
Request. When a criminal case is not set down for 
trial at defendant’s request, and is delayed beyond 
sixty days, the defendant is not entitled to his dis- 
charge.—People v. Cline, 8. C. Cal., Jan. 25, 1888; 16 Pac. 
Rep. 391. 






































76. CRIMINAL PRACTICE — Disqualification of Juror— 
Misconduct. A new trial will not be granted in a 
criminal case because a juror, after being sworn as to 
his qualification, remarked that defendant “‘would be 
found guilty anyhow,” when it does not appear that 
this was unknown to the accused before the submission 
of the case; nor because, during a recess of the trial, 
the assistant prosecuting attorney treated the prose- 
cuting attorney, two jurors, the accused and his coun- 
sel in a restaurant, when the accused failed to show this 
to the court till several days after the verdict.—Grott- 
kan v. State, 8. C. Wis., Jan. 10, 1888; 36 N. W. Rep. 31. 


77. CRIMINAL PRACTICE — Nol. Pros.—Sentence. 
When there are two counts in the indictment, but the 
prisoner was only prosecuted on one, though there was 
no formal entry of nol. pros. on the other, a new trial 
will not be granted, when the sentence is not greater 
than is allowed on either count.—Grottkan v. State, 8. C. 
Wis., Jan. 10, 1888; 36 N. W. Rep. 31. 


78. CRIMINAL PRACTICE—Presence of Accused. It 
is error to récall the jury in a felony case and give fur- 
ther instructions, when the defendant is absent in jail. 
—State v. Myrick, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 330. 


79. CUSTOMS DUTIES — Illegal Importation — Indict- 
ment. An indictment for importing merchandise 
contrary to law, or with having received or bought the 
same after being so imported, must state, with reason- 
able certainty, in what the illegality of the importation 
consisted ; but this offense does not include illegalities 
concerning their invoice or the payment of duties.— 
Onited States v. Kee Ho, U. 8. D.C. (Oreg.), Dec. 31, 1887; 
33 Fed. Rep. 333. 

80. CusTOMS DuUTIES—Protest—Prospective.——A valid 
prospective protest against the payment of duties ona 
particular importation, expressed to apply to future 
importations of a like nature, is valid as to such subse- 
quent importations, and is not invalidated by specific 
protests in each case, which omit the prospective pro- 
test.—Fanche v. Schell, U. 8. C. C. (N. Y.), Oct. 24, 1887; 33 
Fed. Rep. 336. 

81. CUSTOMS DUTIES — Gauging—Costs. When an 
importer does not accurately state the quantity of his 
goods, and the result of the gauging shows that the 
gauging was necessary for that purpose, the importer 
must bear the expense thereof.—Casado v. Schell, U.8. 
C. C. (N. Y.), Dec. 22, 1887; 33 Fed. Rep. 332. 


82. CUSTOMS DUTIES—Ginger-ale Bottles. Bottles 
containing ginger-ale are not liable to any duty, under 
the act of March 3, 1883.—Lelar v. Hartrauft, U. 8. C. C. 
(Penn.), Oct. 3, 1887; 33 Fed. Rep. 242. 


83. CUSTOMS DUTIES—Millet Seed. The jury found 
that millet seed, peeled, which will not germinate, is 
not seed, within the meaning of the tariff act.—Nord- 
linger v. Robertson, U. 8. C. C.(N. Y.), Jan. 26, 1887; 33 
Fed. Rep. 241. 

84. CUSTOMs DUTIES—Packing Charges. Since the 
act of March 38, 1883, duties can only be collected upon 
an appraisement of the market value of the goods per 
se.— Morris v. Cadwalader, U. 8. C. C. (Penn.), Oct. 3, 1887; 
33 Fed. Rep. 243. 

85. DAMAGES —Delivery—Breach. In an action for 
breach of contract to deliver iron, plaintiff can recover 
the difference between the contract price and the 
market price at the date of the refusal to fulfil the con- 
tract.—Roberts v. Benjamin, U. 8. 5. C., Jan. 9, 1888; 8S. C. 
Rep. 393. 

86. DEED — Description — Appurtenances. A deed 
of all estate of the grantor, a railroad company, in all 
and singular the entire line of the Pacific railroad, in- 
cludes a lot of ground contiguous to the line of way of 
the grantor and belonging to it.—AMissouri, etc. R. Co. v. 
Mafit, 8. C. Mo., Jan. 16, 1888; 65. W. Rep. 600. 


87. DEED — Incumbrance—Covenant—Easement. 
Circumstauces stated under which an action for breach 
of covenants against incumbrances cannot be main- 
tained, because of the right of other parties to conduct 
water through pipes over the premises in question.— 
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Johnson v. Knapp, 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng, 
Rep. 551. 

&. DEED — Will—Possession. Where a party exe- 
cutes a deed to his son conveying land which remains 
in the grantor’s possession, and delivers the deed to his 
son, saying that he wanted him to have the land if any- 
thing should happen to him (the grantor), and the son 
handed him back the deed for safe- keeping, there being 
no record of the transaction, it was held that as against 
creditors the deed was inoperative, being testamentary 
in its character.—Blackman v. Peston, 8. C. lll., Jan. 20, 
1888; 15 N. E. Rep. 42. 

89. DEPOSITIONS — Refusal to Produce Letters. 
The plaintiff's deposition was taken, and the question 
was, whether oneS had a right to charge to the plaint- 
iff an account, which the defendant had brought in and 
sought to muke an offset. The plaintiff and S denied the 
authority. The letters written by plaintiff to 8 were 
called for to show the authority. Plaintiff had letter- 
press copies, but refused to produce them, because they 
were too voluminous and were largely about other mat- 
ters. . Held, that the deposition on motion should be 
suppressed,—Coleman v. Colgate, 8. C. Tex., Nov. 18, 1887; 
68. W. Rep. 553. 

90. DIVORCE—Atlowance for Chidren—Appeal. In 
a divorce suit, under Utah laws, an appeal will not lie 
from the order alone, making an allowance for the chil- 
dren in a divorce suit. —Th v. Thompson, 8. C. 
Utah, Jan. 26, 1888; 16 Pac. Rep. 400. 

91. DivorcE —Marriage—Alimony. Under Califor- 
nia law, a marriage can be established by consent of the 
parties followed by cohabitation, and it is not neces- 
sary to make the relations public. The alimony al- 
lowed the wife during the prosecution of a divorce suit 
must be paid to the wife, and the court cannot allow 
her money for unnecessary counsel.—Sharon v. Sharon, 
8. C. Cal., Jan. 31, 1888; 16 Pac. Rep. 345. 

92, EASEMENT—Grant—Fence. Where one by grant 
conveys land and reserves the right of passage over ten 
feet on its southern boundary, such reservation includes 
half of the dividing fence between the passage way and 
the adjoining lands.—Short v. Devine, 8. J. C. Mass., Feb. 
6, 1888; 5 N. Eng. Rep. 592. 

93. EASEMENT—Reservation in Deed. When A con- 
veys land bounded by a road, and reserves in the deed 
the road as it then stands, and it is shown that A owns 
other land on the road, and both of its termini are in his 
lands, the reservation of the road is a right appurtenant 
to his land not conveyed and will pass to a purchaser 
thereof. — French v. Williams, 8. C. App. Va., September, 
1888; 4S. E. Rep. 591. 

94. EJECTMENT — Adverse Possession. The exer- 
cise of acts of ownership and possession of parts of a 
strip of land for the statutory period of limitation, is no 
defense to an action of ejectment by the owner, who 
during the same period has been in actual continuous 
possession of other parts of such strip.— Missouri, etc. R. 
Co. v. Mafit, S. C. Mo., Jan. 16, 1888; 6 S. W. Rep. 600. 


95. EJECTMENT — Color of Title — Adverse Possession. 
A plaintiff claiming by prior possession under 
color of title must in ejectment show continuous pos- 
session to the time, when he was ejected by the defend- 
ant.—Sabariego v. Maverick, U. 8. S. C., Jan. 23, 1888; 8 
8. C. Rep. 461. 

96. EJECTMENT — Evidence — Title. Evidence to 
show that, although the common grantor held the legal 
title, yet he held it in trust for the plaintiff and his as- 
signors, to whom it equitably belonged, is not admissi- 
ble in ejectment.—Geiges v. Greiner, 8. C. Mich., Jan. 12; 
1888 ; 36 N. W. Rep. 48. 

97. EJECTMENT — Receiver’s Receipt—Decree for Con- 
veyance. In the federal courts, neither the certifi- 
cate of location nor the receiver’s receipt on final proof 
will support an action of ejectment. In Nebraska, a de- 
cree for a conveyance passes the title as much as a con- 
veyance by the parties.—Langdon v. Sherwood, U.S. 8. C., 
Jan. 9, 1888; 8S. C. Rep. 429. 

98. EMINENT DOMAIN—Compensation—Admissions.—— 






































In an action by an administrator for damages to abut- 
ting property from laying a railroad track through an 
alley, admissions made by the deceased about the time 
of the appropriation as to the values of the property 
may be introduced by the defendant.— Central, etc. R. Co. 
v. Andrews, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 338. 

99. EMINENT DOMAIN—Constitutional Law—Municipal 
Corporations. Under the constitution of Pennsyl- 
vania, municipal corporations cannot, in making street 
improvements, take or injure private property without 
muking due compensation therefor.—Snyder v. City of 
Lancaster, 8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 872. 

100. EMINENT DOMAIN—Quitclaim—Compensation 
One who takes a quitclaim to land two years after its 
occupancy by a railroad takes no right to compensa- 
tion, when the deed makes no reference to such tuking, 
or occupancy, or any recompense therefor.— Walton v. 
Green Bay, etc. R. Co., 8. C. Wis., Jan. 10, 1888; 36 N. W. 
Rep. 10. 

101. Equiry—Decree— Rehearing. After a final de- 
cree, and the term ended, a cause cannot be reheard on 
petition.—Parker v. Logan, 8. C. App. Va., September, 
1887; 4S. E. Rep. 613. 

102. EQuiry — Laches—Enforcing Title. Plaintiffs 
father made him a verbal gift of a lot, on which he en- 
tered and made improvements. He purchased a tax- 
deed on the lot, but did not record it. The lot was af- 
terwards bought by defendant on execution sale against 
plaintiff. Ten years afterwards the father gave plaint- 
iff a deed to the lot, and twelve years after the sale 
plaintiff sued to set aside the sale to the defendant. 
Held, that equity would not assist the plaintiff.— Rich - 
ards v. Mackall, U. 8. 8. C., Jan. 9, 1888; 8S. C. Rep. 437. 

103. Equiry — Practice — Amendment. Where an 
amended bill in equity is filed and no copy is served on 
the defendant, he does not waive his right to receive 
the copy by appearing to answer a motion for a re- 
ceiver.— Myers v. Morris, N. J. Ct. Chan., Jan. 14, 1888; 11 
Atl. Rep. 859. 

104. EQuITY —Rehearing—Next Term. A decree of 
foreclosure, leaving nothing to be done but to execute 
its provisions, cannot be affected by a rehearing at the 
next term of the court.—Shefey v. Bank of Lewisburg, U. 
S. D. C. (W. Va.), Dec. 1, 1887; 338 Fed. Rep. 315. 

106. Equiry —Remedy at Law. In a bill in equity, 
A claimed that he sold standing timber to B, who, by 
contract with C, had the timber cut on shares and sold, 
and divided the proceeds with C, who was also made a 
party to the bill: Held, that A had an adequate remedy 
at law.—Nef v. Baker, 8. C. App. Va., September, 1887; 4 
8. E. Rep. 620. 

106. EVIDENCK—Parol—Ambiguity in Deed. When 
a deed describes the land conveyed as parts of certain 
lots, parol evidence is admissible to show that it is the 
same land as that claimed.—Shore v. Miller, 8. C. Ga., 
Dec. 3, 1887; 48. E. Rep. 561. 

107. EVIDENCE — Value — Dealer. Testimony as to 
the price of a commodity is competent from one, who 
dealt in it then, and who denied his knowledge by quo- 
tations of prices and otherwise, and from general mer- 
chants where it found a regular market, and from that 
its value where produced may be determined, making 
allowances for expenses of transportation and sale.— 
Suttle v. Falls, 8.C. N. Car., Dec. 19, 1887; 4S. E. Rep. 541. 

108. EXECUTION— Dower—Notice. Where, upon an 
execution sale of land the sheriff stated that it was sold 
subject to dower, the purchaser had full notice and took 
it subject to the dower.— Tospen v. Sipe, 8. C. Penn., Oct. 
3, 1887; 11 Atl. Rep. 873. ’ 

109. EXECUTION —Title—Subsequent Grant. A sale 
under execution against A does not convey the title, 
which A subsequently obtains by a grant from the 
State.—Gentry v. Callahan, 8. C. N. Car., Dec. 19, 1887; 45. 
E. Rep. 535. 

110. EXECUTORS — Accounting — Resignation. An 
executor, who has resigned, may be compelled to ac- 
count for assets received by him but not accounted for. 
An executor, who sells stock at more than the appraised 
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value, is liable for the price received and interest.—In 
re ‘Radovich’s Estate, 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 
321. 

111, ExEcuToRs — Community Property.——A demand 
for the community property by a husband shvuuld be 
presented to the executor, and his claim is not con- 
cluded by a decree of distribution by the probate court. 
—In re Rowland’s Estate, 8. C. Cal., Jan. 24, 1888; 16 Pac. 
Rep. 315. 

112. EXECUTORS — Demands — Interest. A claim 
allowed by an administrator and afterwards approved 
by the probate judge, bears interest from the date of the 
approval.—Jn re Glenn’s Estate, 8. C. Cal., Jan. 25, 1888: 16 
Pac. Rep. 396. 

113. ExECUTOR—Individual Debt—Settlement. An 
administrator de bonis non, who receives as assets his 
notes given to the former administrator for the pur- 
chase money of land, and retains possession of them 
without making payment after an ex parte settlement 
charging himself therewith, is liable on them both 
officially and individually. His settlement made with- 
out notice to, or presence of, the interested parties, is 
only prima facie evidence in his favor.—Murray v. Luna, 
8. C. Tenn., Jan. 31, 1888; 6S. W. Rep. 603. 

114, EXECUTORS—Right to Qualify. When an ex- 
ecutor offers sufficient bond the court should permit 
him to qualify, unless he is mentally or legally dis- 
qualified.— Holbrook v. Head, Ky. Ct. App., Jan. 28, 1888; 6 
S. W. Rep. 592. 

115. EXECUTORS—Settlement—Limitations. An ac- 
tion to surcharge and falsify settlements of an adminis- 
trator and for an account de novo, brought sixteen years 
after his final settlement, which was made five years 
before his death, the heirs having during all the time 
been under no disability, should be dismissed on de- 
fense of the statute of limitations.—Gibboney v. Kent, 8. 
C. App. Va., September, 1887; 4S. E. Rep. 610. 

116, FIxTURES—Seller and Purchaser. A sold Ba 
house, mill and machinery, the title remaining in A till 
B’s notes therefor were paid. By consent B moved them 
on his ground. A conveyed the notes to C as collateral 
security. Upon default in payment B gave C new notes 
secured by deed of trust on the articles. At a sale of 
them under the deed of trust C bought them and con- 
veyed them to A on payment of his debt: Held, that they 
did not become part of the realty and A should have a 
reasonable time to remove them.—Harkey v. Cain, 8. C. 
Tex., Nov. 15, 1887; 6S. W. Rep. 637. 

117. FORCIBLE ENTRY AND DETAINER — Damages — 
Joinder. A claim for damages, though growing out 
of the same transaction, cannot, in Kansas, be joined 
with an action of forcible entry and detainer before a 
justice of the peace.—Ow v. Wickham, 8. C. Kan., Jan. 7, 
1888; 16 Pac. Rep. 335. 

118. FRauD—Collusion — Instruction. Where two 
parties are charged with fraud by the rendition of a 

collusive judgment in favor of one and against the other, 
the jury are properly instructed that they must find that 
both parties were guilty of the fraud.—Collins v. Cronin, 
8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 869. 

119. FrauD — Consideration. A settlement made 
upon a meritorious consideration, such as love and 
affection for children or a settlement on a wife, is not 
fraudulent per se. It can only be held fraudulent upon 
proof of actual fraud.—Cook v. Holbrook, 8. J. C. Mass., 
-Jan. 9, 1888; 5 N. Eng. Rep. 563. 

120, FrauD—Rescission — Recgnveyance.———Circum- 
stances stated which affords sufficient evidence of fraud 
in obtaining aconveyance of property, to authorize a 
rescission of a contract and a reconveyance of the prop- 
erty.—Gray v. Robbins, N. J. Ct. Chan., Jan. 20, 1888; 11 
Atl. Rep. 860. 

121. FrauD—Sale—Evidence. —-Circumstances stated 
under which the evidence shows that a purchase of 
goods made by the defendant was fraudulent.—Higgins 
v. Lodge, Md. Ct. App., Jan. 5, 1888, 11 Atl. Rep. 846. 

122. FRAUDULENT CONVEYANCES—Stock in Trade.—— 
A mortgage by one in failing circumstances to a cred- 





























itor of his stock and store fixtures, is fraudulent as to 
attaching creditors, when there was no change of pos- 
session and the sales were continued, and it was agreed 
the stock was to be replenished as before.—Collins v. 
Lightle, 8. C. Ark., Dec. 24, 1887; 6S. W. Rep. 596. 

123. Grrt—Condition—Relinquishment.—A conveyed 
land to B and her children, provided B’s husband would 
agree to make it his home within 12 months after his 
return, otherwise the land should revert. B’s husband 
declined, and B and husband reonveyed the land: Held, 
that they and their children were divested of all interest 
therein, whether the reconveyance was made prior to 
or after the 12 months.—Odell v. Cannon, 8. C. Ga., Dec. 
3, 1887; 48. E. Rep. 558. 

124. GUARDIAN—Liability — Interest. An adminis- 
trator took charge of the real estate of minor heirs and 
enjoyed it for many years and his family for some years 
after his death. In a suit to enforce a settlement of the 
administration, he should be considered a guardian 
de facto, and his estate charged with compound interest 
on the rents and profits till his death, and simple inter- 
est thereafter.— Martin v. Fielder, 8. C. App. Va., Sep- 
tember, 1887; 4 S. E. Rep. 602. 

125. HIGHWAYS — Establishment — Appeal. When 
the county court has adopted the report of the viewers 
upon the condemnation of land for a highway, assessed 
the damages and ordered that upon payment by the 
petitioners of the damage, the road be declared a high- 








- Way, an appeal may be taken from their order.—Hammer 


v. Polk Co., 8. C. Oreg., Jan. 5, 1888; 16 Pac. Rep. 420. 

126. HOMESTEAD—Extent of Property—Use. When 
an insolvent has a family of eleven persons, and his 
house on one lot has three bed-rooms, and he has a 
well, cow-house and outbuildings and a shop, the latter 
occupied above by some of his family on another lot, 
both lots are properly set off to him as a homestead.— 
In re Alien, 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 319. 


127. HOMESTEAD — Fraud on Wife — Remedies. A 
wife and her trustee, in whose name a judgment for the 
wife against the husband has been taken, may file a bill 
to satisfy of record incumbrances made by the husband 
against the homestead, which have been satisfied, but 
by collusion with the husband are about to be enforced 
as existing debts.—Zaton v. Eaton, 8. C. Mich., Jan. 12, 
1888; 36 N. W. Rep. 50. 

128. HOMESTEAD—Head of a Family. An unmarried 
man, who owned and occupied land, part of it cultivated, 
as his home for more than five years with his mistress 
and their two illegitimate children, is entitled to a 
homestead exemption therein.—Lane v. Phillips, 8. C. 
Tex., Dec. 2, 1887; 6S. W. Rep. 610. 

129. HUSBAND AND WIFE—Actions Against. In a 
suit for work done in and about a business, which a 
husband and his wife conducted jointly, though the 
property was the wife’s separate estate, the action is 
properly brought against both.—Silva v. Holland, 8. C. 
Cal., Jan. 25, 1888; 16 Pac. Rep. 385. 

130. HUSBAND AND WIFE — Community Property — 
Homestead Pre-emption. A widow applied for land 
and paid the surveyor’s fees. She then married, and 
the two made the settlement required by law to acquire 
homestead. The patent was issued after her death to 
her children: Held, that the husband acquired a half in- 
terest in such homestead.—Mills v. Brown, 8. C. Tex., 
Dec. 6, 1887; 6S. W. Rep. 612. 

131. HUSBAND AND WIFE—Deed—Separate Estate. 
A deed of the wife’s separate estate, signed by husband 
and wife, but not acknowledged by her, conveys what- 
ever community interest they have therein, and what- 
ever separate interest he may have therein.—Stephens v. 
Matthews, 8. C. Tex., Dec. 18, 1887; 6 8. W. Rep. 567. 

132. HUSBAND AND WIFE—Family Supplies. The 
remedy, under Oregon laws, against a wife for supplies 
furnished the family, is not extinguished by the assign- 
ment to the vendor of a note by the husband therefor, 
both being liable.—Black v. Sippy, S.C. Oreg., Jan. 4, 1888; 
16 Pac. Rep. 418. 

133. HUSBAND AND WIFE—Gift.——A gift by a husband 
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to his wife, when he had plenty of property to pay his 
debts easily, is not fraudulent as to his creditors, when 
no fraudulent intent appears.—Morgan v. Hecker, 8S. C. 
Cal., Jan. 25, 1888; 16 Pac. Rep. 317. 

134. HUSBAND AND WIFE—Spendthrift—Guardian. 
The wife who lives separate from her husband, the 
latter being a spendthrift and under guardianship as 
such, cannot obtain an order for her support by a peti- 
tion which fails to made the guardian a party, although 
she can o})tain an order to secure herself against per- 
sonal restraint by her husband.—Kavanaugh v. Kava- 
naugh, 8. J. C. Mass., Jan. 9, 1888; 5 N. Eng. Rep. 564. 

135. INFANT—Intervenor — Guardian Ad Litem. A 
guardian ad litem may be appointed for an infant, 
brought into a suit as intervenor, upon the application 
of a party to the suit, and such guardian can appeal the 
case without giving bond, under Texas laws.—Schon- 
field v. Turner, 8. C. Tex., Nov. 17, 1887; 68. W. Rep. 628. 

136. INFANTS—Service of Process. A return of a 
sheriff, that he had served both of the defendants, a 
father and his infant son, is good, under Civil Code 
Kentucky, 1851, § 81.—Cheatham v. Whitman, Ky. Ct. App., 
Jan. 31, 1888; 6S. W. Rep. 595. 

137. INJUNCTION — Bond—Attorneys’ Fees. An in- 
junction was obtained to prevent plaintiff from con- 
demning a right of way through defendant’s land. The 
injunction wus dissolved: Held, that in a suit on the 
bond plaintiff could not recover the fee paid his attorney 
in the injunction suit.—New National T. Co. v. Dulaney, 
Ky. Ct. App., Jan. 7, 1888; 6S. W. Rep. 590. 

188. INJUNCTION—Public Improvements—Laches. 
A citizen cannot wait till long sidewalks, which improve 
his property, are built, and then seek to restrain the 
collection of assessments therefor, when all the grounds 
alleged in his petition were known to him before the 
sidewalks were built.— Ritchie v. South Topeka, 8. C. Kan., 
Jan. 7, 1888; 16 Pac. Rep. 332. 

139. INSOLVENCY—Assignment—Lease.——Construction 
of Massachusetts insolvency laws, and of a contract for 
the leasing of premises with conditions affecting a sub- 
sequent assignment.— Bowditch v. Raymond, 8. J. C. Mass., 
Jan. 16, 1888; 5 N. Eng. Rep. 584. 

140. INSOLVENCY —Assignment — Notice—Assent. 
Where an assignee in insolvency has knowledge of a 
suit by the assignor on aclaim which ought to have 
passed by the assignment, and makes no protest, but 
attends the trial as a witness, it is sufficient evidence of 
his assent to the assignor’s collecting the claim:—Her- 
ring v. Downing, 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng. Rep. 
547. 

141, INSURANCE—Cessation of Business. A manu- 
facturing company, which closes temporarily and re- 
pairs its machinery, does not cease operating so as to 
avoid a policy of insurance.—Brighton M. Co. v. Fire A. 
of Philadelphia, U. 8. C. C. (Ill.), July 25, 1887; 33 Fed. Rep. 
234. 


























142. INSURANCE—Conditions—Actions of Agent. A 
policy of insurance provided that other insurance not 
known to, and consented by, the company should 
vitiate the policy. The company’s agent, who had 
power to issue and cancel policies and to make indorse- 
ments of other insurance when necessary, was in- 
formed of the additional insurance, made no objection 
thereto, but promised to indorse it on the policy, and 
just before the loss had agreed to renew the policy and 
made a memorandum of renewalin writing: Held, that 
the company was liable, though the policy provided 
that every waiver of condition must be inserted in the 
body of the policy.—Morrison v. Ins. Co. of N. A., 8. C. 
Tex., Dec. 20, 1887; 6 8. W. Rep. 605. 

143. INSURANCE —Increase of Risk. Stoppage of 
work and repairing machinery in a factory, whereby no 
use could be made of the steam-pump and hose, is not 
an increase of risk, under a policy which is rendered 
void thereby.—Brighton M. Co. v. Reading F. Ins. Co., U. 
8. C. C. (IIL), July 25, 1887; 33 Fed. Rep. 232. 

144. INSURANCE—Notice—Broker. Where a policy 
of insurance states that the effecting of any other in- 











surance, without notice to the company, shall inval- 
idate the policy, and that any broker employed in 
effecting the insurance shall be considered the agent of 
the insured, notice of such additional insurance given 
to such broker is not notice to the company.—Fire Ass’n 
v. Hogwood, 8. C. App. Va., September, 1887; 4S. E. Rep. 
617. 

145. INTEREST—Demand. Where no demand was 
made for money due from defendant, interest may be 
allowed from the date of the summons.—Porter r. 
Grimsley, 8. C. N. Car., Dec. 23, 1887; 4S. E. Rep. 529. 

146. INTERPLEADER — Practice. Construction of 
Pennsylvania statutes relative to the practice in cases 
of interpleader. Circumstances stated under which a 
defendant may offer to bring the money into court sug- 
gest thatit is claimed by athird party and asks that the 
claimants be required to interplead for it.—Bechtel rv. 
Sheafer,S. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 889. 

147. INTOXICATING LIQUORS—Place of Manufacture.— 
Under the North Carolina law, a party cannot sell liquor 
at his house, which is two hundred yards from the place 
of manufacture, without a license.—State v. Whisser- 
hunst, S. C. N. Car., Dec. 23, 1887; 48. E. Rep. 533. 


148. JUDGMENT—Collateral Attack—Service. When 
the affidavits of service on the defendant were wholly 
insufficient and the defect appears upon the judgment 
roll, such judgment may be collaterally attacked.— 
Hyde v. Redding, 8. C. Cal., Jan. 17, 1888; 16 Pac. Rep. 380. 


149. JUDGMENT—Lien—Revival. The lien of a judg- 
ment after ten years from its entry cannot, in Virginia, 
be revived by scire facias as against a subsequent judg- 
ment creditor.—Ayre v. Burke, 8. C. App. Va., September, 
1887; 4 S. E. Rep. 618. 

150. JUDGMENT—Limitations—Suspension of Remedy. 
A, against whom a judgment had been rendered as 
surety for B, filed a petition in a suit by B’s creditors to 
subject B’s lands to their claims, asking that a certain 
tract, upon which he had a junior incumbrance, be sold 
last, but his petition was rejected: Held, that such pe- 
tition did not suspend the running of the statute of 
limitations, since A could have sued out an execution 
at any time against B.—Dabney v. Shelton, 8. C. App. Va., 
September, 1887; 4 S. E. Rep. 605. 


151. JUDGMENT — Record — Priority—Mechanic’s Lien. 
—A duly certified copy of a judgment on a mechanic’s 
lien is conclusive of the facts recited therein in a ques- 
tion of priority between that and another judgment.— 
Naylor v. Mettler, N. J. Ct. Chan., Jan. 17, 1888; 11 Atl. 
Rep. 859. 

152. JUDGMENT—Res Adjudicata.— When it does not 
appear that all matters in controversy between the 
parties were necessarily litigated in a suit, a judgment 
therein is not res adjudicata as to all matters behind it.— 
Patrick v. Commissioners’ Court, 8. C. Tex., Nov. 11, 1887; 6 
S. W. Rep. 626. 

153. JUDGMENT— Res Adjudicata — Demurrer. A 
judgment, when a party stands on a demurrer which 
has been overruled, is equally conclusive, as if judg- 
ment had been entered on the finding of a jury.—Bissel/ 
v. Spring Valley, U. 8. 8. C., Jan. 9, 1888; 8S. C. Rep. 495. 


154. JUDGMENT—Res Inter Alios Acta. A judgment 
obtained by consent against a mortgagee does not 
prove the correctness of an equitable lien against prop- 
erty in the hands of a receiver, in so far as he repre- 
sents the mortgagee in a petition of intervention.— 
Wabash, etc. R. Co.v. Central T. Co., U. 8. C. C. (Mo.), Dec. 
28, 1887; 33 Fed. Rep. 238. 

155. JUDGMENT — Satisfaction—Fraud. When, in a 
suit by A against B and C, judgment on appeal is for 
costs in favor of B and C, and is acknowledged Satisfied 
by C, who, being insolvent, took no part in the case and 
favored A and was inimical to B, such satisfaction on 
motion of B will be set aside.— Potter v. Hunt, 8. C. Mich., 
Jan. 19, 1888; 36 N. W. Rep. 58. 

156. JUDICIAL SALE—Reopening —Advance Bid. In 
North Carolina, an advanced bid of ten per cent. before 
confirmation, properly secured, is sufficient ground for 
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reopening the biddings in a commissioner’s sale of land 
in an action forthe balance of the purchase money.— 
Dula v. Seagle, 8. C. N. Car., Dec. 20, 1887; 458. E. Rep. 549. 

157. JURISDICTION—Citizenship. When in a suit it 
appears that many of the defendants are from the same 
State, with conflicting interests, the federal courts have 
no jurisdiction, under the act of March 3, 1887.—Corert v. 
Waldron, U. 8. C. C. (N. Y.), Jan. 3, 1888; 33 Fed. Rep. 311. 

158. JURISDICTION—Federal—Injunction to—Municipal 
Officers. A federal court, sitting as a court of equity, 
has no jurisdiction to determine the question of the re- 
moval from office of the police judge of a city, nor to 
enjoin the city authorities from proceeding in the mat- 
ter.—In re Sawyer, U.S. 8. C., Jan. 9, 1888; 8S. C. Rep. 482. 

159. JURISDICTION—Non- resident. A suit may be 
brought in the federal court by a resident against a 
non-resident corporation.—Rawley v. Southern P. R. Co., 
U. 8. C. C. (Tex.), Dec. 31, 1887; 33 Fed. Rep. 305. 

160. JURISDICTION — Non-resident—Patent. A bill 
to restrain the infringement of a patent, filed in Mis- 
souri against a resident of Indiana, cannot be sustained, 
and the question may be raised on demurrer or motion 
to dismiss.— Reinstadler v. Reeves, U. 8. C. C. (Mo.), Dec. 
30, 1887 ; 33 Fed. Rep. 308. 

161. JuRY—Qualification—Prejudice. The fact that 
a large number of men were called to serve as jurors 
before a jury could be chosen does not prove prejudice 
in the community against the accused.—People v. Beck- 
with, N. Y. Ct. App., Jan. 7, 1888; 15 N. E. Rep. 53. 

162. JUSTICES OF THE PEACE—Counterclaim. Ina 
case before a justice of the peace, in Wisconsin, the de- 
fendant cannot plead a counterclaim.—Hartel v. Kite, 8. 
C. Wis., Jan. 10, 1888; 36 N. W. Rep. 7. 

1463. LACHES—Delay in Suing. When the grantor 
died soon after making a conveyance, and his heirs 
lived in another State and knew nothing of the trans- 
action for eighteen months afterwards, but so soon as 
they heard of it investigated it and brought suit ina 
few days—a little less than three years after the deed, 
alleged to have been procured by fraud, was made: 
Held, that they were not guilty of laches.—Fellows v. 
Hyman, U.S. C. C. (Colo.), Jan. 3, 1888; 33 Fed. Rep. 313. 


. 164. LANDLORD AND TENANT—Assign ment—Disclaimer. 
An assignment by the landlord carries the right to 
receive the subsequently accruing rent, and the tenant 
ean disclaim the title of the assignee as he might that 
of his original lessor.—Evans v. Enloe, 8. C. Wis., Jan. 10, 
1888 ; 36 N. W. Rep. 22. 

165. LANDLORD AND TENANT—Crops—Purchaser. 
When the lease provides that the crop shall belong to 
the lundlord until the tenant performs certain condi- 
tions, a purchaser of the leasehold, under execution 
against the tenant, cannot claim the crops against the 
landlord when the conditions has not been performed. 
—Farnum v. Hefner, 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 
324. 

166. LARCENY.——Circumstances stated under which a 
defendant, claiming a stray horse as his property, was 
held guilty of common law larceny.— Quinn v. People, 8. 
C. Ill., Jan. 20, 1888; 15 N. E. Rep. 46. 


167. LiEN—Statute—Construction.— aA statute allow- 
ing charges for keeping animals and giving a lien 
therefor must be construed strictly. It is in derogation 
of common law.— Howes v. Newcomb, 8. J. C. Mass., Jan. 
10, 1888; 5 N. Eng. Rep. 569. 


168. LIMITATIONS — Actions — Mutual Accounts. 
When A has sold B goods for a number of years, credit- 
ing him with payment of cash and merchandise, not 
considering that B had an account against him, he must 
bring suit thereon within two years.— Rocca v. Klein, 8. 
C. Cal., Jan. 25, 1888; 16 Pac. Rep. 323. 

169. LIMITATIONS — Adverse Possession — Notice by 
Deed. In a suit to recover possession of 640 acres 
in A county, section 941, inthe name of L, the defend- 
ant cannot defend by payment of tuxes und possession 
for five years under a deed describing the land as sec- 
tion 944, in the name of B, and cannot prove that there 






































was no survey in A countyin the name of B except 
survey 941.—Brockel v. McKechnie, 8. C. Tex., Nov, 1, 1887; 
6S. W. Rep. 623. 

170. LIMITATIONS — Continuing Injury. Where a 
trespass has been continued for more than six years 
after notice to remove the obstruction, an action is not 
barred by the statute of limitations if the injury was of 
a continuing nature.— Barclay v. Grove, 8. C. Penn., Jan. 
3, 1888; 11 Atl. Rep. 888. 

171. LiMITaTIons—Contract. A and B, residents of 
Pennsylvania, agreed that B should mine in California 
for eighteen months, and on his return should give A 
half of the profits. B went to California, but did not 
mine: Held, that the statute of limitations began to run 
at the end of the eighteen months.— West v. Russell, 8. C. 
Cal., Jan. 25, 1888; 16 Pac. Rep. 392. 

172. LIMITATIONS—Husband and Wife—Joint Note.—— 
A payment by a husband on joint note executed by him 
and his wife, made within the statutory period, will not 
bar the right of the wife to plead the statute of limita- 
tions.— Wilmer v. Gaither, Md. Ct. App., Jan. 6, 1888; 12 
Atl. Rep. 8. 

173. LIMITATIONS—Set- off—Counterclaim— Statute. — 
Construction of Illinois statute relative to the allow- 
ance of set offs and counterclaims, otherwise barred 
by the statute of limitations, as against a demand which 
is not so barred.—Steere v. Brownell, 8. C. Ull., Jan. 18, 
1885; 15 N. E. Rep. 26. 

174. LIMITATIONS —Statute of — Decedents. Con- 
struction of Pennsylvania statute of limitations re- 
specting claims against the estates of decedents.—Ap- 
peal of Detrick, 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 882. 

175. MANDAMUS — Peremptory — Service. A per- 
emptory writ on an alternative writ issued, returnable 
before department 2 of the court, will not be ordered by 
the court in banc when there is no evidence of service 
on respondent. The rights of the petitioner must be 
asserted in department 2.— Wilson v. Hunt, 8. C. Cal., Jan. 
17, 1888; 16 Pac. Rep. 305. 

176. MARITIME LIENS—Supplies. A contract to fur- 
nish supplies for a vessel during a voyage at sea is a 
maritime contract, though the vessel be not yet 
lauched. When the supplies are to be furnished in a 
foreign port, it is presumed a lien on the vessel was 
contemplated.— The Hiram R. Dixon, U. 8. D.C. (N. Y.), 
Dec. 15, 1887; 33 Fed. Rep. 297. 

177. MARRIAGE—Cohabitation. An agreement to 
become husband and wife, immediately followed by co- 
habitation as such for a considerable period, consti- 
tutes marriage in Missouri, and the United States rec- 
ognizes the validity of such marriages.— United States v. 
Route, U. 8. D. C. (Mo.), Dec. 20. 1887; 33 Fed. Rep. 246. 

178. MASTER AND SERVANT— Fellow-servants. An 
engine- wiper in going to his work was caught between 
some cars in his employer’s yard, owing to the negli- 
gence of trauinmen: Held, that they were his fellow- 
servants, and he could not recover.—Ewald v. Chicago, 
etc. R. Co., 8. C. Wis., Jan. 10, 1888; 36 N. W. Rep. 12. 

179. MASTER AND SERVANT—Malicious Act of Servant. 
A railroad company is not liable in exemplary 
damages to athird party for the malicious acts of its 
servants, unless it authorized such acts or ratified 
them, with full knowledge of the facts.—Gul/, etc. R. Co. 
v. Moore, 8. C. Tex., Nov. 18, 1887; 6 8. W. Kep. 631. 

180. MASTER AND SERVANT—Negligence—Contributory. 
A being ordered to fix upa car, took a piece of 
scantling and proceeded to cut it with a circular saw, 
and by negligence was hurt by the saw: Held, that he 
had no cause of action.—Lindstrand v. Delta L. Co., 8. C. 
Mich., Jan. 19, 1888; 36 N. W. Rep. 67. 

181. MECH ANIC’s LIEN—Costs — Attorneys’ Fees. 
The attorneys’ fees, allowed by California law, upon 
the enforeement of a mechanic’s lien are not restricted 
to the fees actually paid.—Rapp v. Spring, etc. Co., 8. O. 
Cal., Jan. 25, 1888; 16 Pac. Rep. 325. 

182. MECHANIC’sS LIEN—Statement—Joining Demands. 
It is no valid objection that the notice of a me- 
chanic’s lien does not state that the amount claimed is 
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due over and above all just credits and offsets. A claim 
for materials furnished to repair a house and a fence, 
asserting a lien on both, is fatally defective.—Kezartee 
v. Marks, 8. C. Oreg., Jan. 2, 1888; 16 Pac. Rep. 407. 

183. MORTGAGE — Equity. Where the plaintiff 
agreed with defendant’s testator that he (the testator) 
should take the title to plaintiff's estate and hold it until 
the rents and profits should have paid off plaintiff’s in- 
debtedness to the testator, and it appeared that the 
testator had admitted before his death that all his de- 
mands had been so paid: Held, that in equity the trans- 
action should be regarded as a mortgage, there being 
no evidence of fraud, and that a reconveyance of the 
estate would be ordered.—Cullen v. Carey, 8. J. C. Mass., 
Jan. 9, 1888; 5 N. Eng. Rep. 560. 

184. MORTGAGE—Foreclosure—Conflicting Equities.—— 
A executed his note and a mortgage to secure it to B, 
who assigned both to C, to secure his own note toC. D 
purchased A’s equity of redemption and also B’s note, 
and also received A’s note and mortgage as security 
with it. B then assigned A’s mortgage to E, who fore- 
closed it by advertisement: Held, that there were con- 
flicting equities, and E could not foreclose by advertise- 
ment.—Olcott v. Crtttenden, 8. C. Mich., Jan. 19, 1888; 36 N. 
W. Rep. 41. 

185. MORTGAGE—Foreclosure—Heir of Vendee.——The 
assignment of land by the probate court to the heir of 
the vendee thereof, after it was mortgaged, does not 
affect the title of the purchaser at foreclosure of the 
mortgage.—Barnard v. Wilson, 8. C. Cal., Jan. 21, 1888; 16 
Pac. Rep. 3v7. 

186. MUNICIPAL CORPORATIONS—Change of Class. 
When a city of the third-class is made one of the 
second-class, its officers continue in office till their suc- 
cessors are elected, and none of its ordinances regulat- 
ing the levying of taxes are repealed.— Ritchie v. South 
Topeka, S. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 332. 

187. MUNICIPAL CORPORATIONS—Elections—Ballots.— 
When a recount of the votes cast at a municipal elec- 
tion is demanded, it must be made by the inspectors of 
election of the different precincts, and an action in the 
nature of quo warranto to try title to a municipal office, 
when no effort has been made to obtain a recount, the 
ballots cannot be received in evidence.—State v. Bate, S. 
C. Wis., Jan. 10, 1888; 36 N. W. Rep. 17. 

188. MUNICIPAL CORPORATIONS—Fire and Police Dis- 
tricts. The act creating the Newport fire and police 
districts, as amended April 23, 1886, is constitutional.— 
Ader v. City of Newport, Ky. Ct. App., Jan. 26, 1888; 6 S. 
W. Rep. 577. 

189. MUNICIPAL CORPORATIONS—Grade—Consequential 
Damages. At common law, a municipal corpora- 
tion is not liable in damages on account of change of 
grade of streets. In Indiana, such a corporation is lia- 
ble to abutting lot owners for such injuries, but they 
cannot bring successive suits, but must include in one 
action present and prospective damages.—City of La- 
Sayette v. Nagle, 8. C. Ind., Jan. 18, 1888; 15 N. E. Rep. 1. 

190. MONICIPAL CORPORATIONS— Negligence. Cir- 
cumstances stated under which a municipal corpora- 
tion was held liable for negligence which caused the 
death of pluintiff’s intestate.—Bowen v. State, N. Y. Ct. 
App., Jan. 17, 1888; 15 N. E. Rep. 56. 

191. MUNICIPAL CORPORATIONS—Streets—Obstructions. 
If a city allows a party to erect a pole in a street, 
which is a dangerous obstruction, both are liable for in- 
juries sustained thereby by third parties without fault. 
—Wolfe v. Erie, etc. Co., U. 8. UC. C. (Tex.), Dec. 10, 1887; 33 
Fed. Rep. 320. 

192. NEGLIGENCE. Circumstances stated under 
which the defendant, having charge of a building, 
causcd a hole to be uncovered in a passway, into which 
hole plaintiff, while in the discharge of his duty, fell and 
wasinjured: Held, that defendant was liable in damages 
therefor.— Toomey v. Sanborn, 8. J. C. Mass., Jan. 7, 1888 ; 
5 N. Eng. Rep. 549. 

198. NEGLIGENCE—Boarding Train in Motion. If a 

ssenger waits in the waiting room after being told to 





























board the train, and while he is getting on, the con- 
dctor, knowing he is so doing, puts it in motion, and 
the passenger is thereby injured, the railroad is liable. 
—Gulf, etc. R. Co. v. Fox, 8. C. Tex., Nov. 8, 1887; 68. W. 
Rep. 569. 

194. NEGLIGENCE—Contributory—Carriers.-—— When 
a person staying over at a railroad station, goes out om 
the platform and walks off, the night being dark and 
the lamp having been removed to be trimmed, he is 
guilty of contributory negligence, and cannot recover. 
—Reed v. Richmond, etc. R. Co., 8. C. App. Va., Dec. 8, 1887; 
458. E. Rep. 587. 

195. NEGLIGENCE—Findings — Law — Facts. The 
defendants threshed plaintiff's grain and then emptied 
the fire box of their engine near there, and soon there- 
after the grain caught fire. The court, trying the case 
without a jury, erred in finding the defendunts’ negli- 
gent as a matter of law without having first found them 
negligent as a matter of fact.—£dwards v. Chisholm, 8.C. 
Tex., Nov. 11, 1887; 6S. W. Rep. 55s. 

196. NEGLIGENCE—Fires—Railroads—Contributory.— 
An instruction, that if the jury were satisfied that 
plaintiff's property was destroyed by fire from defend- 
ant’s engine, the burden was on the defendant to show 
it did not result from its negligence, is erroneous, when 
the question of plaintiff's negligence in placing the 
property where it was in danger was a point in issue.— 
Missouri, etc. R. Co. v. Bariiett, 8. C. Tex., Nov. 11, 1887; 6 
S. W. Rep. 549. 

197. NEGLIGENCE — Proximate Cause — Tort. In 
general, the responsibility for a tort is upon the last and 
nearest wrong-doer, although in some cases that re- 
sponsibility muy be fixed upon those whose subsequent 
intervention has contributed to the tort.—Clifford v. At- 
lantic, etc. Mills, 8. J. C. Mass., Jan. 9. 1888; 5 N. Eng. Rep. 
566. 

198. NEGOTIABLE PAPER—Demand Note—Limitations. 
A note payable “on demand, after date,” is not a 
time note. The statute of limitatation will run against 
it from its date.—Fenno v. Gey, S. J. C. Mass., Jan. 16, 
1888; 5 N. Eng. Rep. 568. 

199. NUISANCE—Water— Embankment. Where, in 
an action for maintaining an embankment which was a 
nuisance to plaintiff, it was not alleged that defendant 
had built the embankment or had been requested to re- 
move it: Held, that the declaration showed no cause of 
action.—Grof'v. Ankenbrandt, 8. C. Ill., Jan. 20, 1888; 15 N. 
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200. OFFICER —Indictment—Embezzlement. Upon 
an indictment of an officer for failure to turn over pub- 
lic money to his successor it is not necessary for the 
jury to find whether he had received the money prior to 
his last appointment or had paid it over to himself as 
his own successor.—Johnson v. People, 8. C. Ill., Jan. 20, 
1888 ; 15 N. E. Rep. 37. 

201. OFFICERS — Road Commissioners — Officers De 
Facto. Road commissioners appointed by a town 
but not in accordance with the statute and who never- 
theless act as such, are road commissioners de facto, and 
their election or appointment and powers to act of- 
ficially cannot be inquired into collaterally.—Clark v. 
Easton, 8. J. C. Mass., Jan. 9, 1888; 5 N. Eng. Rep. 557. 

202. OFFICERS — Salary — Warrant. It is against 
public policy for an officers to assign his unearned sal- 
ary, and warrants for official salaries should be drawn 
only in favor of the officer himself.—King v. Hawkins, 8. 
C. Ariz., Feb. 8, 1888; 16 Pac. Rep. 434. 

203. PARTNERSHIP — What Constitutes. By agree - 
ment, A was to furnish the money and B was to buy the 
property in his own name and have a commission for 
making sales. A was to be repaid his money, and the 
profits were to be divided in fixed proportions. The 
property was to be conveyed to A in four months, if he 
so desired. Held, there was no partnership.—Blair v. 
Shaeffer, U. 8. C. ©. (Mo.), 1887; 33 Fed. Rep. 218. 

204. PATENT — Aging Wine. Patent 48,728 to John 
Searle for importing age to wine is void.—Drey/fus v. 
Searle, U. 8. 8. C., Jan. 9, 1888; 88. C Rep. 390. 
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205. PATENT—Assignment—Specific Performance. 
When a bill, to compel the specific performance of a 
contract to assign any patent obtained by the defend- 
ant, alleges that the defendant, the real inventor, had 
the patent issued in the name of another, specific per- 
formance will be refused since the patent is void.—Ken- 
nedy v. Hazleton, U. 8. C. C. (IIL), Jan. 3, 1888; 33 Fed. 
Rep. 293. 

206. PATENT— Barbed Wire Fences. Patent 157,124, 
issued November 24, 1874, to J. F. Glidden for a wire 
fence, is void.— Washburn, etc. Co. v. Beat, etc. Co., U. 8. 
C. C. (Iowa), Jan. 5, 1888; 33 Fed. Rep. 261. 

207. PATENT—Concrete Pavements. Patent of July 
19, 1870, reissued May 2, 1871, to J. J. Schillinger for con- 
crete pavements is valid, and is infringed by the inter- 
position of sand, paper, or wood between the blocks in 
the lower course of a concrete pavement.—Shannon v. 
Bruner, U. 8. C. C. (Mo.), May 3, 1887; 33 Fed. Rep. 28). 

208. PATENT —Electric Safe Lining. It is not an in- 
vention merely to find a new position for an electric 
safe lining. Patent 120,874 for an electric safe lining is 
invalid, every feature therein having been described in 
a patent issued a year before to the same patentees, 
which contained no words of reservation.— Holmes, etc. 
Co. v. Metropolitan etc. Co., U. 8. C. C. (N. Y.), Dee. 31, 1887; 
33 Fed. Rep. 254. 

209. PATENT — Heel Plates for Rubbers. Patent 
296,623 to Frederick Richardson for a dye for securing 
heel plates to rubbers, are only infringed by patent 
369,554 to F. H. Richards as to the elevations in the ma- 
chine of the latter.—Huntington v. Hartford, etc. Co., U. 
Ss. C. C. (Conn.), Nov. 25, 1887; 33 Fed. Rep. 281. 

210. PATENTS—Fixing Staples—File- wrapper. Ina 
suit on a reissued patent, the file-wrapper and contents 
in the matter of the reissue are evidence in the case. 
Claims one and two, of reissued patent 9,803, granted 
Jnly 12, 1881, to G. W. Heyl, for devices for inserting 
metallic staples are not infringed by patent 218,227 and 
260,365 to William J. Brown.—Craw/ford v. Heysinger, U. 8. 
8. C., Dec. 12, 1887; 8 S. C. Rep. 399. 

211. PaTENTS—Infringement—Injunction—Suits. A 
chancellor may,in his discretion, require an action at 

aw to be brought and tried, before awarding an in- 
junction to restrain the infringement of a patent, if he 
doubts its validity. A patentee may sue in law or 
equity for the infringement of his patent according to 
the relief demanded.— Wise v. Grand A. R. R., U. 8. C.C. 
(Mo.), Jan. 5, 1888; 83 Fed. Rep. 277. 

212. PATENTS—Lamp-burners. The first claim of 
patent 289,571 to C. Schwintzer and W. Graff for a lamp- 
burner is infringed by the lamp-burners of the re- 
spondents.—Graf v. Boesch, U. 8. C. C. (Cal.), Oct. 3, 1887; 
33 Fed. Rep. 279. 

213. PATENTS—Harrows. The Willett harrow did 

not anticipate the Garver harrow so as to invalidate the 
patent thereof.— Tuttle rv. Garver, U. 8. C. C. (N. Y.), Jan. 
11, 1888; 33 Fed. Rep. 352. 
. 214. PATENTS—Hay-rakes. Patent 259,550 to M. H, 
Kenaga for improvement in horse hay-rakes is void for 
want of novelty.—Acme H. H. Co. v. Martin, U. 8. C. C. 
{Ill.), Jan. 9, 1888; 33 Fed. Rep. 249. 

215. PATENTS—Horse- collars. The claim charged 
to be infringed was for a hook formed of elastic wire, 
with a safety pin integral with the hook for attaching 
it to pads for sweat or horse-collars: Held, that the 
use of a hook, fastened to a piece of leather, so as to 
give an axial motion, and the leather fastened to the 
pad by means of rivets, is no infringement.— McClain v. 
Ortmayer, U. 8. C. C. (Ill.), Jan. 9, 1888; 33 Fed. Rep. 284. 

216. PATENTS—Presumption—Movable Dams. The 
presumption of utility arises from the patent itself, un- 
til rebutted. Patent 268,411, to Arthur Kirk for movable 
dams, was not in prior use by John Du Bois, and claim 
six thereof was infringed by him.—Kirk vc. Du Bois, U. 8- 
Cc. C. (Penn.), Dec. 27, 1887; 33 Fed. Rep. 252. 

217. PATENTS—Purchaser—Foreign Manufacturer. 
A purchaser here from a German manufacturer of an 
article which the latter can sell, notwithstanding a Ger- 









































man patent, cannot sell it here in the course of trade 
without a license from the owner of the American pat- 
ent on the same article.—Graf v. Boesch, U.S.C. C. (Cal.), 
Oct. 3, 1887; 33 Fed. Rep. 279. 

218. PATENTS—Reissues—Bustles. The second re- 
issue of the patent for bustles, issued May 9, 1871 to A. 
W. Thomas, is void, and the Klous bustle is no infringe- 
ment of Thomas’ patent.—Columbia R. Co. v. Klous, U. 8. 
C. C. (Mass.), Dec. 29, 1887; 833 Fed. Rep. 275. 

219. PATENTS—Soda-fountain.—Patent 149,254 to C. H. 
Schultz for soda-fountain is void.—Matthews v. Iron- 
Clad M. Co., U. 8. C. C. (N. Y.), Jan. 9, 1888; 33 Fed. Rep. 
350. 

220. PLEADING—Assumpsit—Special Count. When 
plaintiff pleads the common count for money had and 
received, and defendant answers that he sold the 
plaintiff a horse which the plaintiff has not returned, 
plaintiff cannot prove that defendant had agreed sub- 
sequently to take back the horse and find him another. 
He should have pleaded specially.— Buchanan v. Beck, 8. 
C. Oreg., Jan. 3, 1888; 16 Pac. Rep. 422. 

221. PLEADING—Carriers—Proof. Under a general 
denial in a suit against a railroad company on a con- 
tract of carriage, the defendant may prove that the 
road was in the hands of a receiver.—Kansas P. R. Co. v. 
Searle, 8. C. Colo., Jan. 4, 1888; 16 Pac. Rep. 328. 

222. PAYMENT—Duress—Protest.——When a party pays, 
under protest, an illegal tax to prevent a levy on his 
property, he need not state specifically the grounds of 
his protest.—Cozx v. Welcher, 8. C. Mich., Jan. 19, 1888; 36 
N. W. Rep. 69. 

223. PLEADING—Mortgage—Refusal to Satisfy. In 
an action for the penalty for refusing to satisfy a mort- 
gage, a petition alleging that the amount due on the 
mortgage has been tendered and refused, does not state 
a cause of action.—Crumbly v. Bardon, 8. C. Wis., Jan. 10, 
1888 ; 36 N. W. Rep. 19. 

224. PLEADING — New Matter — Verification. A 
replication introducing new matter must conclude with 
a verification.— Virginia, etc. Co. v. Saunders, 8. C. App. 
Va., Dec. 8, 1887; 4S. E. Rep. 584. 

225, PLEADING—Parties—Fraudulent Conveyances.— 
A debtor of a firm assigned policies of insurance on his 
life to one partner to secure the firm. This partner as- 
signed them to trustees for his wife and children, and 
six months thereafter was adjudged a bankrupt. In an 
action by the assignee in bankruptcy to enjoin the col- 
lection of the money due on the policies, the cestuis que 
trust are not necessary parties.—Vetterlein rv. Barnes, U. 
8. 8. C., Jan. 9, 1888; 8S. C. Rep. 441. 


226. PLEADING—Proof—Variance.——When the petition 
alleges that the defendant bought land, which he caused 
to be conveyed to A to defraud his creditors, but the 
proof shows that it was conveyed to Ain pursuance of 
a different and earlier contract, there is a fatal variance. 
— Abernathy v. Seagle, 8. C. N. Car., Dec. 23, 1887; 4 S. E. 
Rep. 542. 

227. PLEADING—Surplusage.-———Mere surplusage will 
not vitiate a complaint or indictment, and need not be 
proved.—Commonwealth v. Rowell, 8. J. C. Muss., Feb. 6, 
1888; 5 N. Eng. Rep. 590. 

228. PLEADING—Trespass to try Title—Interest. 
An allegation that the plaintiff is the sole owner in fee 
of the land in question, is a sufficient allegation of 
ownership, in an action of trespass, to try title, and de- 
fendant cannot prove that others ure also interested, 
when he does not offer to connect himself with such 
title.— Gaither v. Hanrick, 8. C. Tex., Nov. 22, 1887; 68. W 
Rep. 619. 

229. PosT-OFFICE — Postmasters—Compensation. 
The postmaster-general is not required to readjust the 
salaries of postmasters oftener than once in two years, 
and such readjustment only establishes the salary for 
two years thereafter, and to make it there must be 
quarterly returns for two years prior thereto.— United 
States v. Vilas, U. 8. 8. C., Jan. 9, 1888; 88. C. Rep. 422. 


230. PowERS—Attorney—Delegation.—tThe authority 
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of a power of attorney cannot be delegated to another 
without express authority.—King v. Hawkins, 8. C. Ariz., 
Feb. 8, 1888; 16 Pac. Rep. 434. 

231. PRACTICE — Attachment — Claimant. When 
property has been seized under several writs of attach- 
ment, it is proper for the claimant to execute a claim- 
ant’s bond, payable to the plaintiffs in attachment 
jointly and severally, and adjudicate the matter in one 
action.— Elser v. Graber, 8. C. Tex., Nov. 29, 1887; 6 S. W. 
Rep. 560. 

232. PRACTICE—Depositions—Suppression. Under 
North Carolina law, a deposition ¢annot be excluded 
for mere irregularities by motion first made at the 
beginning of the trial, provided it was on file long 
enough to have made the objection earlier.—Darenport 
v. McKee, 8. C. N. Car., Dec. 30, 1887; 48. E. Rep. 515. 

233, PRACTICE—Mandamus—Misjoinder. A motion 
as to misjoinder is well taken, when the alternative 
writ of mandamus commands the board of commissioners 
to canvass the petition of tax-payers of one township 
and to fix the date of election for several others.— state 
v. Commrs. of Reno Co., 8. C. Kan., Jan. 7, 1885; 16 Puc. 
Rep. 337. 

234. PRACTICE—New Trial—District of Columbia. 
The denial of a motion for a new trial by the special 
term of the Supreme Court of the District of Columbia, 
on the ground that the verdict is agains: the weight of 
the evidence, is reviewable on appeal to the general 
term.—Jnland, etc. Co. v. Hall, U. 8. 8. C., Jan. 9, 1888; 8 S. 
C. Rep. 397. 

235. PRACTICE— New Trial — Newly-discovered Evi- 
dence. An amended motion for a new trial stated 
that the plaintiff, when his deposition was being taken 
four weeks after the trial, refused to answer a certain 
question, and claimed that such refusal was an ad- 
mission, and that it was newly-discovered evidence: 
Held, that the court properly overruled the motion.— 
Cleveland v. Sims, 8. C. Tex., Nov. 15, 1887; 6 S. W. Rep. 
634. 


236. PRACTICE—Parties—Foreclosure of Mortgage.—— 
An unsecured judgment creditor may, on motion, be 
made a party defendant to a proceeding to foreclose a 
mortgage on all his debtor’s property, made prior to his 
judgment, and, if his motion is refused, his remedy is 
by appeal.— Moon v. Wellford, 8. C. App. Va., Nov. 17, 1887; 
48. E. Rep. 572. 

237. PRACTICE—Prejudice of Juror—New Trial. A 
new trial can be granted by the supreme court on ac- 
count of newly- discovered evidence, and not for mere 
irregularities at the trial, such as the fact that a juror 
had previously declared his strong preference in the 
case, particularly when the trial court overruled such 
objection to the juror.—Davenport v. McKee, 8. C. N. Car., 
Dec. 30, 1887; 4.8. E. Rep. 545. 

238. PRACTICE — Reference — Objection. Under 
Oregon law, when a case is referred but no written con- 
sent is given thereto, no objection thereto can be raised 
on appeal, when no objection was made at the time.— 
Dundee, etc. Co. v. Hughes, U. 8. 8. C., Jan. 9, 1888; 8 8. C. 
Rep. 377. : 

239. PRACTICE—Stipulation — Enforcement. When 
a defendant, in the absence of his attorney, transfers all 
his interest in the subject-matter of the suit to the 
plaintiff, and agrees that the suit be dismissed, he should 
be held to his compromise in the absence of any inter- 
vening rights, fraud, undue influence, or disability.— 
Sullivan v. Bruhling, 8S. C. Wis., Jan. 10,1888; 36 N. W. Rep. 
23. 

240. PRACTICE—Trial — Verdict — Amount. A jury 
found that the defendant owed the plaintiff $1,175. Ona 
motion for a new trial the referee, after muking some 
allowances, found $1,063 due without interest: Held, that 
effectual justice was obtained by the verdict.—City Bank 
of Boone v. Mershon, U. 8. C. C. (Iowa), Dec. 12, 1887; 33 
Fed. Rep. 240. 

241. PRACTICE—Witness — Recalling. It is discre- 
tionary with the court to allow a witness to be recalled 
after other witnesses have been examined in the interim, 



































and to be re-examtned.—Allingsworth v. State, 8.C. Ga., 
Oct. 5, 1887; 4S. E. Rep. 56v. 

242. PRINCIPAL AND SURETY — Liability — Adminis- 
trator’s Settlement. A judicial settlement made 
with the principal is evidence against his sureties in a 
suit on his bond as a county treasurer.— Wycough v. State, 
8. C. Ark., Dec. 24, 1887; 6S. W. Rep. 508. 

213. PuBLIC LaNps—Conflicting Grants—Adverse* Pos- 
session. In case of conflict between two grauts, the 
claimant under the junior grant being in possession of 
only a purt of the conflict, and the claimant of the 
senior grant occupying only a portion of his grant not 
extending over the conflict, the cluimant under the 
junior grant can only claim adverse possession us to 
that part of the conflict actually occupied by him.— 
Anderson v. Jackson, 8. C. Tex., Dec. 16, 1887; 6S. W. Rep. 
575. 

244. PUBLIC LANDS—Ejectment — Ownership. It is 
no defense to an action of ejectment brought by a settler 
on public land under the possessory uct of California of 
1852, that the title to the land isin the United States.— 
Gray v. Dixon, 8. C. Cal., Jan. 21, 1888; 16 Puc. Rep. 3v5. 

245. PUBLIC LANDS—Grants — Subsequent Conditions. 
By act, congress granted lands to a railroad, pro- 
vided it was completed within five years; in case it was 
not done, congress might tuke meusures to secure its 
speedy completion. By a subsequent act it wus pro- 
vided, that before any lands granted toa railroad were 
conveyed the costs of survey should be paid. The rail- 
roxd was not completed in time, and befure receiving 
the patents the railroad paid the costs of survey under 
protest: Held, that the railroud wus not entitled to re- 
cover the money paid.—New Orleans, ete. R. Co. v. U. S., 
U.S. 8. C., Jan, 16, 1888; 85. C. Rep. 417. 

246. PUBLIC LANDS—Illegal Possession—Injunction.—— 
The governmeit can enjoin parties found in possession 
of the public domain under claim or color of title from 
an improper use of the same without first determining 
the rights of the parties in a court of law.—U. S. wv. 
Clereland, etc. Co., U. 8. C. C. (Colo.), Jan. 9, 1888; 33 Fed. 
Rep. 323. 

247. QUIETING TITLE—Adverse Possession. Under 
California law, an action to quiet possession muy be 
brought against one in adverse possession of the land. 
—Hyde v. Redding, 8. C. Cal., Jan. 17, 1888; 16 Pac. Rep. 
380. 




















248. QUIETING TITLE — Possession. Plaintiff must 
be in possession of the property in order to bring an ac- 
tion to quiet his title thereto, under Michigan laws.— 
Hatch v. St. Joseph, 8. C. Mich., Jan. 19, 1888; 36 N. W. Rep. 
36. 
249. RAILROADS—County Bonds—Statutes. Where 
a county voted to issue bonds in aid of a railroad, upon 
a condition that machine shops should be located at a 
particular place, but the shops were located elsewhere, 
and the bonds were, nevertheless, issued: Held, that the 
county had no power to issue such bonds.—Onslott v. 
People, 8. C. ll., Jun. 20, 1888; 15 N. E. Rep. 34. 


250. REMOVAL OF CAUSES—Suits at Law — Eminent 
Domain. A proceeding, under Colorado law, to 
ascertain the compensation for land taken for public 
purposes, is a suit at law, under the constitution, and 
laws conferring jurisdiction on the federal courts.— 
Searl v. School-district, U. 8. 8. C., Jan. 16, 1888; 8S. C. Rep. 
460. 

251. REMOVAL OF CAUSES — Time — Sepirable Contro- 
versy. Where motions to quash the service and to 
dismiss for want of jurisdiction go over to the second 
term, the defendant can then move to transfer the cause 
to the federal court, under the act of March 3, 1875. 
Where there is a controversy between the plaintiff and 
the non-resident defendants us to the right to vindictive 
damages, which cannot be claimed against the resident 
defendunts, in such cuse the entire suit must be removed 
on application by the non-resident defendants.—Feible- 
man v. Edmunds, 8. C. Tex., Dec. 13, 1887; 68. W. Rep. 417. 

252. REMOVAL OF CaUSE—Time of Application. A 
suit was beguu in the circuit court of C county at the 
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December term, 1884, which terminated in March, 1885. 
Defendants removed the suit to the circuit court of D 
county, and there on April 22, 1885, filed a petition for its 
removal to the federal court: Held,that under the act 
of March 3, 1875, the application was not in time.— 
Baltimore, etc. R. Co. v. Burns, U. 8. 8. C., Jan. 9, 1888; 8 S. 
C. Rep. 421. 

253. RECEIVER —Levy—Priority. Where a receiver 
of personalty is appointed and takes possession, his 
right is superior to the levy of an execution made two 
days before his appointment.— Walling v. Miller, N.Y. 
Ct App., Jan. 17, 1888; 15 N. E. Rep. 65. 

254. REPLEVIN — Appraisal — Delivery. When the 
value of specific articles has been fixed in the judgment, 
it is not the duty of the sheriff to assess their value 
when in his possession under the writ, and his delivery 
and the acceptance by the judgment creditor of a part 
will not satisfy the whole judgment.— Black v. Black, 8. 
C. Cal., Jan. 23, 1888; 16 Pac Rep. 311. 

255. REPLEVIN — Description of Property. A writ 
of replevin issued at the instance of mortgagee de- 
scribed the property as sufficient of those goods to sat- 
isfy the mortgage of plaintiffs thereon: Held, sufficient 
description, the mortgage covering all the goods.—Pin- 
gree v. Steere, 8. C. Mich., Jan. 19, 1888; 35 N. W. Rep. 905. 

256. REPLEVIN—Parting with Tithe—Third Parties. 
In an action of replevin for goods sold by plaintiff to 
defendant and secured by mortgage, defendant may 
show that at the time of demand and replevin he had 
parted with the title to other parties. —McMorran v. 
Murphy, &. C. Mich., Jan. 19, 1888; 36 N. W. Rep. 60. 

257. SALE—Conditions — Rescission. A sold B cer- 
tain lumber to be delivered on skids, at A’s mill, which 
B agreed to remove promptly to prevent it from ac- 
cumulating on the skids: Held, that B’s failure to pre- 
vent such accumulation would not authorize A to re- 
scind the contract.—Hojman v. King, 8. C. Wis., Jan. 10, 
1888; 36 N. W. Rep. 25. 


258. SALE — Conditional Sale—Notice—Mortgage. 
Where one sold goods upon condition that the title 
should not pass until they were paid for, and the vendee 
mortgaged them to several parties, only one of whom 
had notice of the condition, the vendor could reclaim 
the goods or their value from him, and not from the 
others who had no such notice.—Lincoln v. Quynn, Md. 
Ct. App., Jan. 6, 1888; 11 Atl. Rep. 848. 


259. SALE—On Condition—Waiver. A sold B some 
hay-rakes on time, taking B’s notes with an agreement 
that the rakes and their proceeds, if sold, should be A’s, 
until they were paid for. A indorsed the notes toC, 
who indorsed them to a bank for collection. The notes 
were not paid, and were returned to A with the indorse- 
ments erased: Held, that by this action of A, the rakes 
or their proceeds became the property of B.— Mechanics, 
etc. Bank v. Thomas, 8. C. Tex., Dec. 2, 1887; 68. W. Rep. 
565. 

260. SALE—Replevin—Payment. One who delivers 
goods to another for sale, the payments to be monthly 
according to the sale cannot maintain an action of re- 
plevinjfor the goods, as his contract was without condi- 
tion or obligation for the return and as he had parted 
with his title.—Blanchard v. Fitzpatrick, 8. J. C. Mass., 
Jan. 7, 1888; 5 N. Eng. Rep. 550. 

261. SALE — Shipping Directions. Where a pur- 
chaser of goods accepts a contract for their carriage by 
a third person made by the seller, he is not entitled to 
acquire of defendant any further notice of shipping di- 
rections. — Dwight v. Eckert, 8. C. Penn., Jan. 3, 1888; 12 
Atl. Rep. 32. 

262. SCcHCOL—School- houses—Statutes. Construc- 
tion of Massachusetts statutes relative to school- houses 
and the duties of persons having charge of them and of 
the lots adjoining them.—McKenna rv. Kimball, 8. J. C. 
Mass., Jan. 6, 1888; 5 N. Eng. Rep. 523. 

263. SHERIFF— Delinquency—Interest—Abatement.—— 
The penalty allowed for a delinquency of a sheriff can- 
not be enlarged by charging interest from date of de- 
linquency to judgment. An action for the delinquency 



































of the sheriff, bought by the State against him and his 
bondsmen, does not abate by his going out of office.— 
Davenport v. McKee, 8. C. N. Car., Dec. 30, 1887; 48. E. 
Rep. 545. 

264. SHERIFF — Returns — Amercement.-—— Proceed - 
ings to amerce a sheriff for not returning an execution 
in time, issued from another county, are properly be- 
gun in the court of which the execution issued.— Fisher 
v. Franklin, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 341. 

265. SPECIFIC PERFORMANCE—Fraud. Fraud in ob- 
taining a contract will bar a suit for specific perfor- 
mance thereof.—Kel/y v. Central, etc. R. Co., 8. C. Cal., 
Jan. 25, 1888; 16 Pac. Rep. 386. 

266. SUNDAY—Titles of Laws—Special Privileges. 
The act of 1887, ch. 106 prohibiting barbering on Sunday 
is void as to bath-rooms, because they are not neces- 
sarily included in the title, and because barbers alone 
are prohibited from keeping bath-rooms open on that 
day.—fRagis v. State, 8. C. Tenn., Jan. 17, 1888; 68. W. 
Rep. 401. 

267. SUBROGATION—Void Mortgage. When a hus- 
band borrows money to pay off a second mortgage and 
gives anew mortgage by virtue of his power of attor- 
ney from his wife, who owns the land and assets 
thereto, and this mortgage is sold for its full value to 
A, who also pays taxes on the land, and the mortgage 
proves invalid, because the husband has exceeded his 
powers, A is subrogated to the rights of a second mort- 
gagee to the extent of his payments as against a pur- 
chaser with notice.—Scriven v. Harsh, 8. C. Mich., Jan. 12, 
1888 ; 36 N. W. Rep. 54. 

268. TAXATION—Deed—Recitals. A recital in a tax- 
deed, that it was made in pursuance of a resolution of 
the county board, is not proof thereot.— Ward v. Nece- 
dah L. Co., 8. C. Wis., Jan. 10, 1888; 35 N. W. Rep. 929. 


269. TAXATION—Delinquent Taxes—Demurrer to Evi- 
dence. In an action for delinquent taxes, proof of 
publication of delinquency makes a prima facie case and 
will be sustained upon demurrer to evidence,—People v. 
Givens, 8. C. Il., Jan. 18, 1888; 15 N. E. Rep. 23. 


270. TAXATION—Interstate Commerce.——A tax levied 
under Pub Stut. Mass. ch. 13, § 40, on railroad and tele- 
graph companies, is constitutional.—Attorney-Gen. v. 
Western U. T. Co., U.S. C. C. (Mass.), Nov. 28, 1887; 33 Fed. 
Rep. 129. 

271. TAXATION —Statute—Construction. Construc- 
tion of Illinois statute relative to taxation and delin- 
quent taxes.—Moore v. People, 8. C. Ill., Jan. 18, 1888; 15 N. 
E. Rep. 25. 

272. TELEGRAPH COMPANIES — Messages — Negligence. 
Telegraph companies are not liable, under act 
Ark. March 31, 1885, § 10, for not transmitting messages 
when they make a bona fide effort to transmit them.— 
Baltimore ¢ O. T. Co. v. State, 8. C. Ark., Jan. 7, 1888; 68. 
W. Rep. 513. 

273. TOLL-ROADS—Failure to Pay Toll. Failure to 
pay toll, because the defendant believed the gate to be 
illegal, is no defense to a suit for the statutory penalty 
for not paying.— Detroit ¢ S. P. R. Co. v. Mahoney, 8. ©. 
Mich., Jan. 19, 1888; 36 N. W. Rep. 69. 


274. TRADE-MARK—Infringement. Where the de- 
fendant so imitates the labels, bottles and wrappers of 
the plaintiff as to deceive the public as to the identity 
of the contents of the bottles, an injunction should be 
granted.—Mozie Nerve Food v. Beach, U. 8. C. C. (Mass.), 
Jan. 2, 1828; 33 Fed. Rep. 248. 

275. TRADE-MARK—Injunction.——A trade-mark which 
has been used for many years by the same family, al- 
though altered in some slight respects, is good against 
a stranger, and he may be prevented by injunction from 
infringing it.— Appeal of Pratt, 8. C. Penn., Jan. 3, 1888; 11 
Atl. Rep. 878. 

276. TREATIES—Customs Duties.——Centrifugal and 
molasses sugar, imported from San Domingo, must pay 
customs duties, though such sugars from the Hawaiian 
islands are exempt. If the law imposing duties con- 
flicts with the San Domingo treaty, which was prior in 
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time, the law must prevail.— Whitney v. Robertson, U. 8. 
8. C., Jan. 9, 1883; 8S. C. Rep. 456. 

277. TRESPASS—Equitable Title. An equitable title 
to the premises in the plaintiff is sufficient to sustain an 
action of trespass quare clausum fregit.—Arnold v. Pfoutz, 
8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 871. 

278. TRESPASsS—Eyuity.—Equity can enjoin the com- 
mission of a continuous trespass.—Salem C. F. M. Co. v. 
Stayton W. D. § C. Co., U. 8. C. C. (Oreg.), Dec. 19, 1887 ; 33 
Fed. Rep. 146. 

279. TROVER—Return of Goods.——The return of goods 
wrongfully taken does not extinguish the right of ac- 
tion for the wrongful taking and damages thereby sus- 
tained.— Western L. § C. Co. v. Hall, U. 8. C. C. (Mo.), Jan. 
7, 1888; 33 Fed. Rep. 236. 

280. TrusTs—Designation of Cestui Que Trust. A 
trust estate may be created without a cestui que trust in 
existence, provided he comes into being and may be 
distinguished during the life of the trustee.—Salem C. F. 
M. Co. v. Stayton W. D. §& C. Co., U. 8. C. C. (Oreg.), Dec. 
19, 1887; 33 Fed. Rep. 146. 

281. TrusT— Misappropriation — Notice. A bank 
which permits a trustee to add his co-trustee’s name to 
his own on a check originally signed by himself alone 
and so presented to the bank, has notice of the irregu- 
larity if another check signed by the one trustee with 
the name of the other is also presented to the bank.— 
Swift v. Williams, Md. Ct. App., Jan. 5, 1888; 11 Atl. Rep. 
835. 

282. UNDUE INFLUENCE—Confidential Relations—Set- 
ting Aside Deed. Where the evidence shows that 
the grantor was nearly seventy years old, that his acts 
evinced insanity, that he was subject to hallucinations, 
that the consideration was grossly inadequate, and 
that the grantor was under the dominion of the grantee, 
fraud in the making of the deed will be presumed.— 
Fishburne v. Ferguson, 8. C. App. Va., Dec. 1, 1887; 48. E. 
Rep. 575. 

283. UNITED STATES—Settlements—Treasurer. Set- 
tlements relative to captured or abandoned property, 
made by the secretary of the treasury with one of his 
agents, will not be disturbed, in the absence of fraud, 
positive violation of the statute, or contravention of 
public policy, on mere technicalities, especially when 
the agent’s remedy is barred by lapse of time.— United 
States v. Johnston, U. 8. 8. C., Jan. 9, 1888; 88. C. Rep. 446. 

284. VENDOR—Lien—Dower. The wife of a grantee 
has no right of dower as against the lien ot the vendor 
for the purchase money, and a conveyance by the hus- 
band and wife to one with notice does not invest their 
grantee with greater rights.—Culbertson v. Stevens, 8. C. 
App. Va., September, 1887; 4S. E. Rep. 607. 

285. VENDOR—Lien—Note. A vendor may reserve 
alien on the land by contract in the note given for the 
purchase money, and a similar note with the lien may 
be substituted for the first note.—Helm v. Weaver, 8. C. 
Tex., Nov. 6, 1887;6S. W. Rep. 420. 

286. VENDOR—Lien—Note—Assignment—Bar.——A note 
given for purchase money of land, barred by the statute 
of limitations, but secured by an express lien, confers 
on the assignee thereof no right in or to the land, nora 
right to collect the note, if the statute is pleaded.— 
Stephens v. Matthews, S. C. Tex., Dec. 13, 1887; 6S. W. Rep. 
567. 

287. VENDOR—Lien—Parties to Suit. ‘Where plaint- 
iff seeks to enforce his vendor’s lien, he can join in the 
suit the maker of the note and the maker of other 
notes, when he alleges the two transactions were one, 
and that each signed notes for money due from the 
other in the transaction.— Thompson v. Griffin, 8. C. Tex., 
Nov. 11, 1887; 6S. W. Rep. 410. 

288. VENDOR—Quantity—Sale in Gross. When the 
evidence does not disclose any fraudulent assurances 
or circumstances, calculated to deceive the purchaser, 
that the transaction constituted a sale in gross, the 
seller is not liable for any deficiency in quantity. Ac- 
quiescence for many years raises a presumption that 
the seller understood the sale was in gross. In this 
































case the contract stated that the tract was estimated to 
contain 1,000 acres.—Lawson v. Floyd, U. 8.8. C., Jan. 9, 
1888; 8S. C. Rep. 409. 

239. VENDOR—Rescission—Estoppel. A sold land 
to B, taking his notes therefor. B afterwards left the 
land and A took possession. B told others he intended 
to abandon the land to A; acting on this belief A al- 
lowed the notes to outlawed: Held, that B was not es- 
topped from claiming an existing interest in the land.— 
Bynum v. Preston, 8. C. TeX., Dec. 2, 1887; 6S. W. Rep. 428. 

290. VENDOR AND VENDEE—Defect in Quantity—Sur- 
vey. It is no defense to a suit on a note for the pur- 
chase price of land that there was less land than the 
vendor represented, when the vendee did not believe 
the representation, but then believed that there were 
ten acres less. In such suits the law about appointing 
asurveyor to survey the land in controversy does not 
apply.— Wheeler v. Boyd, 8. C. Tex., Dec. 6, 1887; 6S. W. 
Rep. 614. 

291. VENDOR AND VENDEE—Land—Deficiency.—— Land 
was deeded to A, described as being 282 acres, more or 
less. Owing to a mistake in boundary a new deed was 
made, but the words more or less was omitted. There 
was a deficiency of twenty acres: Held, this was no de- 
fense to a suit on the note for the purchase money.— 
Yearley v. Morris, Ky. Ct. App., Jan. 10, 1888; 6S. W. Rep. 
433. 

292. VENDOR AND VENDEE—Record. Where one 
sold land to another and conveyed it by a recorded 
deed, but by an unrecorded agreement retained part of 
it: Held, that a purchaser from the apparent owner 
was not affected by the unrecorded agreement of which 
he had no notice.—Stiffler v. Retzlaff, 8. C. Penn., Oct. 3, 
1887; 11 Atl. Rep. 876. 

2938. WATER — Companies —County Supervisors. 
The law allowing county supervisors to fix the rates at 
which corporations shall sell it does not allow them to 
fix the rates for a corporation organized to furnish 
water to its stockholders only.—McFadden v. Los Angeles 
Co., 8. C. Cal., Jan. 25, 1888; 16 Pac. Rep. 397. 

294. WHARVES — Owner — Negligence. The owner 
must exercise reasonable care to keep his wharf rea- 
sonably safe for the use of vessels, which enter it by in- 
vitiation, express or implied, and is liable for injury 
caused by his negligence.— The Calvin P. Harris, U. 8. D. 
C. (Mass.), Dec. 15, 1887; 33 Fed. Rep. 295. 

295. WILL —Construction. Where a testator de- 
vises to his wife for life one-half the income of his real 
estate, and when it shall have been sold one-half of 
the income of the proceed, but authorized his executor 
to sell his land to pay debts and legacies: Held, that the 
widow took the income of only one-half of the remain- 
der after the payment of debts and legacies.— Appeal of 
Kline, 8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 866. 


296. WiLL —Construction—Codicil—Trust. A codi- 
cil which gives the share of a child in testator’s estate, 
to a trust company to be held by it in trust for the child 
for life, and at its death to be divided among others, 
vests the legal title in the company together with all 
powers necessary to execute the trust.— Boston, etc. Co. 
v. Mizter, 8. J. C. Mass., Jan. 10, 1838; 5 N. Eng. Rep. 576. 

297. WILL — Construction — Trustee. “a will that 
gives the widow the whole estate to the income to be 
used for the support of the family, until the youngest 
child becomes of age, makes the widow a trustee for 
the family, of the rents and profits which are therefor 
not liable for her debts. — Anderson v. Crist, 8. C. Ind., 
Jan. 17, 1888; 15 N. E. Rep. 9. 

298. WILL — Contract for Provision — Enforcing. 
One, for whom the deceased contracted to provide in 
his will, can file a bill in equity against the representa- 
tives of the deceased to ascertain the amount to which 
he is entitled..—Rice v. Hartman, 8. C. App. Va., Jan. 5, 
1888; 4S. E. Rep. 621. 

299. WITNESS —Deceased Party.———In a suit between 
A andthe representatives of a deceased person, A can- 
not testify, under Michigan law, concerning his conver- 
sations with the deceased, though others were present 
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even though he so testified at a former trial and was 
cross-examined. — Taylor v, Bunker, 8. C. Mich., Jan. 19, 
1888; 36 N. W. Rep. 66. 

300. WITNESS—Husband and Wife.———Land held un- 
der a deed of trust for the equal benefit of husband and 
wife was decreed to be subject to his debts. On a bill 
to restrain the sheriff from selling, the depositions of 
the debtor and his wife, to prove that her interest was 
greater than half, are inadmissible.—Scott v. Rowland, 8. 
C. App. Va., September, 1887; 48. E. Rep. 595. 





QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.— Ed.) 

Query No. 11. 

Say that A fraudulently bought goods of B, C, D, E 
and F, then A fraudulently transfers same goods and 
others to Y, thereupon B replevies the goods he sold 
A and attaches the other property. Then Y replevies 
from the sheriff everything, and the officers puts prop- 
erty into the hands of Y or Y’s agent. Can C, D, E 
and F attach same property as the property of ‘‘A” 
fraudulently sold? Cite authorities. H. 








QUERY No. 12. 

Is it, or is it not true, that the regords of any county 
in Missouri are public property that can be inspected 
during office hours of the recorder, and can persons 
take copy of records for abstract books without the 
recorder’s consent, and when he refuses to allow per- 
sons to occupy office forthat purpose. We havea case 
as above stated in which the recorder refuses us the 
privilege above set forth. Your immediate answer and 
reference to decision on this subject will greatly 
oblige a subscriber to your valuable JOURNAL? 

L. F. H. 





QUERIES ANSWERED. 
Query No. 8 [26 Cent. L. J. 204.) 


Is it a part of the duty of an attorney, employed by 
a vendor in possession, to enforce his lien for the pur- 
chase money, to sue his tenant for rent, especially 
where the lease was executed during the pendency of 
the suit? Would it make any difference if the land 
was amply sufficient to pay the purchase money, and 
the lease was executed by the attorney’s advice? 
SUBSCRIBER. 
Answer. An attorney employed to enforce a lien on 
real estate for the purchase money is not employed to 
bring suits against delinquent tenants; consequently, 
it is not his duty so to do. Whether the vendor owes 
any duty to his vendee in the premises we cannot say, 
without further information about the contract and 
the suit. Z. 





QuEry No. 9 (26 Cent. L. J. 228.) 

A placed in B’s warehouse a lot of barreled apples, 
for an indefinite period of storage, under the im- 
pression that B’s warehouse was heated, as usual, 
during the winter months. Upon the receipt given to 
A for such storage by B was printed the following 
clause: “It is agreed by the acceptance hereof that B 
shall not be liable for any loss or damage to all or any 
of the suid property arising from, caused by, or con- 
nected with any one of the following-mentioned causes 





or things, to-wit: Fire, ratage, leakage, frost, or the 
perishable nature of the property.” The apples were 
placed in B’s warehouse in November and remuined 
there until February. In the meanwhile, the apples 
were kept in an unheated room, used for ordinary 
heavy storage, when the temperature outside of the 
building for several days was forty degrees below 
zero. A, upon paying the storage charges and re- 
ceiving the apples, discovered them to he badly 
frozen. Under the above notice on the receipt, has A 
an action against B for damages, caused by want of 
ordinary care? Please cite authorities. M. 
Answer.—A warehouseman for pay must take such 
care of goods put in his charge as a prudent man 
would bestow on his own property, taking into con- 
sideration also the nature of the goods. Edwards on 
Bail., §§ 333, 344, 359. The query implies that B could 
have so stowed the apples in his warehouse that they 
would not have frozen. It may be admitted that B 
could contract against his own negligence, though this 
is denied (Lancaster Co. Bank v. Smith, 62 Pa. St. 47), 
yet such a provision should be clearly expressed in the 
contract. Conway Bank v. American Express Co., 8 
Allen, 516. We do not think the contract contemplated 
an exemption from liability for negligence in any of 
the excepted cases, but that B should not be liable 
therefor, in case such injuries occurred in spite of due 
care on his part. Under the facts stated we consider 
B to be liavle. W. iH. 





Query No. 10 (26 Cent. L. J. 228.) 

In Indiana, where the rule in Shelly’s case is the 
law and where the busband inherits from the wife 
one-third of her real estate in fee after her death, real 
estate was conveyed by deed to A for and during her 
life, and after her death to B, her husband, for and 
during his life, and then to the heirs of the body of 
said A in fee-simple. A was a second wife and B had 
children living by his first wife. The grantor was A’s 
father and the conveyance was an advancement to A 
and intended to be for the benefit of her and her issue 
to the total exclusion of B’s children by his first wife. 
The consideration named is the money value of the 
land. A died intestate without attempting to convey. 
At the date of the conveyance A had children living by 
B. What estate was given A by the deed, and what 
interest or estate has B? See Richardson v. Wheat- 
land, 7 Mete. 169. H. 8. 


Answer. B has a life estate in any event after A’s 
death, and on that occurrence will have a fee in one- 
third of the real estate, if she had a fee-simple therein. 
If the words heirs of her body were used as equiva- 
lent to child or children, and this must appear from 
the deed and not by mere implication, then A has a 
life estate and a fee-simple; otherwise, she has merely 
a life estate, and her heirs take as purchasers. 2 
Washb. Real Prop. (star pages) 268-274. The inter- 
position of a life estate does not seem to alter the rule, 
contrary to the intimation contained in Richardson v. 
Wheatland, 7 Mete. 169. S. 


RECENT PUBLICATIONS. 





BENJAMIN’S TREATISE ON THE LAW OF. SALE OF 
PERSONAL PROPERTY, with References to the 
American Decisions and tothe French Code and 
Civil Law. By J. P. Benjamin, Esq. Q. C., of 
Lincoln’s Inn, Barrister at Law. From the Latest 
English Edition, with American Notes entirely 
Re-written. By Edmund H. Bennett, LL. D. 
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Dean of the Boston University Law School. Bos- 
ton: Houghton, Mifflin & Co. New York: 11 
East Seventeenth St. The Riverside Press, Cam- 
bridge. 1888. 

This is the latest edition of a work which, although 
itself very modern, has already taken its position as a 
standard work of the highest character upon one of 
the most important topics of the law. The career of 
the learned author it well known to have been re- 
markable and even romantic. After the ruin of the 
Southern Confederacy, in which he had held a promi- 
nent place, he went at a mature age to seek his for- 
tune in what has been styled, “the wilderness of Lon- 
don,’ and by what may almost be called a miracle, 
sprang at once into the first ranks of the English bar. 
In the intervals of a heavy practice he found time (a 
busy man can always find time for anything) to pre- 
pare and give tothe profession the work which now 
lies before us. The present edition is brought down 
to date, and enriched with many valuable notes and 
citations by the American editor, a gentleman singu- 
larly well qualified by his ability and learning to do 
justice to such a work. We need hardiy say that we 
cordially commend this edition to the favorable con- 
sideration of the profession. 





AN [NDEX TO LEGAL PERIODICAL LITERATURE. By 
Leonard A. Jones, A. B., LL. B. (Harv.) 
Index-learning turns no student pale, 
Yet holds the eel of science by the tail. 
Pope: Dunciad. 

Boston: Charles C. Soule. 1888. 

In these latter, and we think better, days al) litera- 
ture, professional and secular, seems to tuke on the 
periodical form to a degree hitherto unprecedented. 
Periodical literature of any kind is a comparatively 
modern improvement. In the days of “good Queen 
Anne,” the Spectator, the Guardian, and the Tatler 
seem to have been the first specimens of distinct peri- 
odicals of literature, but since then they have so in- 
creased that now they rival in numbers the locusts of 
Egypt. Every conceivable calling and interest from 
“Boxiana’? upwards has its representatives in peri- 
odical literature. Among others, of course, the legal 
profession is well supplied with all instructive and 
interesting publications of this character. These do 
not merely supply the opportunity for the fledging to 
try his wings, but affords a convenient and appropri- 
ate medium through which the veterans of the bar 
and bench may impart to their professional brethren 
the mature wisdom engendered by the assiduous 
study and research of many Jaborious years. In the 
very handsome volume before us, Mr. Leonard A. 
Jones has furnished to the profession a remarkably 
full and comprehensive index, referring to all leading 
articles, annotated cases and biographical sketches of 
legal personages to be found inthe periodical litera- 
ture of the United States, Great Britain, Ireland, and 
the colonies. In this work, which has been well done, 
Mr. Jones has rendered a service to the profession 
which will be highly appreciated. 





THE MERCANTILE LAW OF ENGLAND AND THE 
UNITED Srates. Consisting of the Text, the 
Compendium of Mercantile Law, by John Wil- 
liam Smith, with Elaborate Notes of English and 
Amerigan Decisions, Showing with the Text the 
Growth and Present Status of this Branch of the 
Law, by Carter P. Pomeroy. San Francisco: 
Bancroft-Whitney Co., Law Publishers and Law 
Booksellers. 1887. 


This is a very valuable English work on a subject of 
perennial interest, the value of which is very greatly 





increased by the additions made to the original by the 
able and learned American editor. While it cannot be 
pretended that the great subject of mereantile law 
could be exhausted in a book as small as the one be- 
fore us, or indeed in many volumes, it is nevertheless 
manifest that it is a valuable addition to our stock of 
mercantile law books, and peculiarly valuable to the 
practitioner, from the manner in which it is gotten up 
and the arrangement of its matter. It is one of the 
“pony series,” hymn-book size, which is a favorite 
method of publication with the Bancroft-Whitney 
Company, and, although it may be less imposing than 
tomes of less limited dimensions, it has nevertheless 
the root of the matter in it. It is well arranged in 
chapters and sections, and is peculiar in one 
respect, which we highly approve, i. e., the notes 
to each section follow that section in the text, 
in smaller type, and are not crowded in at the 
bottom of the page. Thus each section is, in itself, a 
complete declaration of the law with the authorities 
upon which it was founded. We are strongly in- 
clined to the opinion that busy practitioners will find 
this arrangement a convenient and time-saving con- 
trivance. We have no doubt that the book will be re- 
ceived with favor by the profession. 





REMINISCENCES AND DOCUMENTS Relating to the 
Civil War During the Year 1865. By John A. 
Campbell. Baltimore, Md.: John Murphy & Co. 

We are notin the habit of noticing in this depart- 
ment of the JOURNAL any historical or other secular 
books, but we make an exception of the work before 
us, because it is the production of one long and well- 
known to the profession as a distinguished jurist and 
an eminent advocate. Mr. Justice Campbell resigned 
his seat on the bench of the Supreme Court of the 
United States and cast his fortunes with the Southern 
Confederacy. In this work he narrates the last des- 
perute effort made by the Confederate States to se- 
cure peace upon some basis short of absolute submis- 
sion. 

Being one of the three commissioners who con- 
ferred with Mr. Lincoln and Mr. Seward, his state- 
ments, beside being exceedingly graphic, have the 
rare merit of absolute authenticity. The history of 
this negotiation is highly interesting as an episode in 
the great drama of the civil war, illustrative of the 
temper, feeling and opinions of the eminent men who 
acted in that critical period of our national history. 
Judge Campbell is the only survivor of the five repre- 
sentative statesmen who met in that memorable con- 
ference. 








JETSAM AND FLOTSAM. 





AN APPROPRIATE PRESENT.—“Bigsly, the lawyer, 
doesn’t se m to be very friendly to you.” 

“No, he has shaken me entirely.” 

“Why is that?” 

‘*The other day I heard him making an argument 
before a jury, and I was so impressed by his talk that 
I sent him a present.” 

“What was it?” 

“A set of gas fixtures.” 


“THE TYPES,” observes an I!linois paper, apologeti- 
cally, ‘“‘made us allude last week to our esteemed 
townsman, Mr. Polhemus, as a ‘villainous lounger.’ 
We wrote ‘versatile lawyer.’ The error was over- 
looked by our proof-reader, a gentleman recently from 
Texas, who assures us, in extenuation of the over- 
sight, that the two terms mean pretty much the same 
hing where he came from.”’ 


YUM 
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